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CHAPTER  I       - 
Introduction  '  - 

One  of  the  most  marked  characteristics  of  American  as 
of  Etiropean  dvilizatioD  is  the  great  developmeiit  of  nrbsLn 
life.  This  development  has  been  not  only  extensive  but 
intensive.  Cities  have  increased  not  only  in  number  but  also 
in  size,  and  not  only  are  the  problems  incident  to  urban 
Kfe  becomii^  of  interest  to  greater  and  still  greater  numbers 
of  persons  but  the  solution  of  these  problems  is  at  the  same 
time  becoming  more  difficult  and  more  necessary. 

One  of  the  methods  of  solving  these  problems  is  the 
extension  of  the  sphere  of  municipal  activity.  At  one  time 
our  conception  of  a  city,  similar  to  our  conception  of  the 
government  as  a  whole,  was  that  it  was  an  organization 
which  should  preserve  order  and,  within  the  limits  of  the 
law  which  it  was  its  duty  to  enforce,  permit  the 'greatest 
possible  freedom  of  action  to  thie  individual,  from  whose 
initiative  and  energetic  activity  it  was  believed  that  the 
community  as  a  whole  would  derive  the  utmost  advantage. 

It  was  found,  however,  that  unregulated  or  insufficiently 
regulated  individual  activity  was  followed  in  the  life  of  our 
uiban  communities  by  such  evils  that  it  became  necessary 
to  have  greater  and  greater  recourse  to  the  repressive  ac- 
tivity of  municipal  as  well  as  state  gx>vemmental  oiigans. 
Such  repressive  activity  was  believed  at  first  in  many  in- 
stances to  be  inconsistent  with  the  guarantees  of  individual 
rights  contained  in  our  constitutions.  But  our  courts,  to 
which  aiq>eal  was  had  by  those  who  thought  that  their  con- 
stitutional rights  were  being  violated  through  the  increase 
in  the  activity  of  our  governments,  decided  that  all  in- 
71  7 
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8  MUNICIPAL  CONTROL  OF  PUBUC  UTIUTIES  [g 

dividuals  held  dicir  rights  subject  to  the  regulatory  power 
of  the  state.  They  elaborated  what  was  called  the  police 
power  through  the  exercise  of  which  the  community  could, 
notwithstanding  constittftional  provision^  protect  itself 
against  the  tmdue  emphasis  by  the  individual  on  what  he  re- 
garded as  his  constitutional  rights. 

Of  late  years,  however,  it  has  come  to  be  believed  by 
many  that  a  due  consideration  for  the  rights  of  the  com- 
munity and  the  proper  promotion  of  the  public  welfare  are 
not  secured  through  the  mere  repressive  action  of  our 
governments  and  that  on  the  contrary  the  only  way  in 
which  the  greatest  advantage  to  the  public  as  a  whole  can 
be  secured  is  through  the  positive  action  of  our  governmen- 
tal agencies  by  offering  greater  opportunities  to  the  masses 
to  better  botii  their  ph)rsical  and  their  spiritual  conditions. 

Inasmuch  as  the  problems  of  our  modan  civilization 
become  more  acute  in  the  most  complex  conditions  which 
exist  and  which  are  to  be  found  in  our  cities,  this  demand 
for  the  extension  of  governmental  activity  has  naturally 
assimied  the  form  of  a  demand  for  the  municipal  owner- 
ship and  operation  of  what  have  come  to  be  known  as  muni- 
cipal public  utilities. 

But  just  as  when  the  demand  was  made  for  the  ex- 
tension of  the  repressive  activity  of  government,  it  was 
allied  that  such  action  was  prohibited  by  our  constitu- 
tional provisions  protecting  private  rights,  so  now  it  is 
claimed  that  the  system  of  municipal  government  outlined 
in  our  constitutions  and  in  our  law  of  municipal  corpora- 
tions is  of  a  distinctly  governmental  character,  as  it  is 
sometimes  called,  and  does  not  permit  the  city  as  we  know 
it  to  enter  into  the  field  of  what  is  denominated  as  private 
business.  The  city  in  our  sjrstem,  it  has  been  said,  is  or- 
ganized for  government  and  not  for  profit.  Its  activity 
should  therefore  be  confined  to  those  purposes  which,  be- 
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9]  INTRODUCTION  g 

cause  their  pursuit  is  unprofitable,  will  not  be  undertaken 
by  private  effort;  and  profitable  undertakings  must  be  left 
to  such  private  eflfort  which  will  both  undertake  all  that  is 
necessary  and  do  what  is  done  better  than  the  city  can 
be  expected  to  do  it. 

It  is  to  answer  the  legal  questions  raised  by  such  a  claim 
that  the  following  inquiry  is  undertaken.  In  order  to  ac- 
complish the  purpose,  which  lias  thus  been  outlined,  the 
attempt  has  been  made  to  ascertain  both  the  nature  of  the 
city  organization  as  expressed  in  the  law  and  the  con- 
struction placed  by  the  courts  on  the  powers  given  to  cities; 
to  <Hscover  what  are  the  limitations  on  municipal  activity 
which  are  contained  in  our  constitutions,  as  construed  by 
the  courts,  and  how  far  the  judicial  construction  of  the  law 
with  regard  to  the  taxation  and  sale  of  the  property  of 
cities  aids  or  hampers  the  cities  in  the  discharge  of  the 
nefw  duties  which  they  may  be  called  upon  to  asstune;  and 
finally  to  ascertain  what  are  the  powers  of  contrcJ  pos- 
sessed by  cities  over  the  operation  by  private  individuals 
of  those  public  utilities  which  it  is  deemed  wise  to  leave 
in  private  hands. 

While  it  is  not  intended  to  anticipate  here  the  results  of 
this  inquiry,  it  may  not  perhaps  be  amiss  to  say  that  the 
courts  have  again  ^own  themselves  to  be  regardful  of 
the  necessity  of  changing  our  conceptions  of  what  is  the 
proper  sphere  of  governmental  activity  when  the  change 
in  our  economic  and  social  conditions  has  seemed  to  make 
such  a  change  necessary.  As  in  tfie  past  they  developed 
tiie  idea  of  a  repressive  police  power  whose  exercise  was 
not  inconsistent  with  constitutional  private  rights,  so  now 
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CHAPTER  II 
The  Two  Capacities  of  Municipal  Corporations 

Municipal  corporations,  like  all  others,  are  creatures  of 
statutory  origin  and  possess  only  the  powers  granted  to 
them  by  the  legislature.  These  powers  consist  of  those 
granted  in  express  words;  those  necessarily  or  fairly  im- 
plied in  or  incident  to  the  powers  expressly  granted;  and 
those  essential  to  the  declared  objects  and  purposes  of  the 
corporation — ^not  simply  convenient,  but  indispensable.* 

The  powers  with  which  nKunidpal  corporations  are  thus 
endowed  are  of  two  main  classes  and  bring  it  about  that 
municipal  corporations  act  in  two  distinct  capacities.  The 
one  is  governmental,  legislative  or  public;  the  other  is 
proprietary  and  essentially  business  or  commercial.  As  an 
agent  of  the  state  which  creates  it  the  municipality  admin- 
isters justice,  attends  to  the  preservation  of  the  public  peace, 
and  performs  other  duties,  essentially  public  and  govern- 
mental.* On  the  other  hand,  in  the  enforcement  of  many 
of  its  own  by-laws,  in  the  erection  and  operation  of  gas 
works,  electric-light  plants,  and  waterworks  and  in  attend- 
ing to  matters  of  local  interest  merely  the  corporation  acts 
as  a  business  concern.* 

Over  all  the  public  or  governmental  powers  exercised 

^  Dillon,  Municipal  Corporations,  sec.  8p  and  cases  cited. 
2  Springfield  Fire  &  Marine  Ins.  Co.  vs.  Keeseville,  148  N.  Y.,  46; 
Illinois  Trust  &  Savings  Bank  vs,  Arkansas  City,  76  Fed.,  271. 
•City  of  Henderson  vs.  Young,  83  S.  W.,  583;  Port  Jcrvis  Water 
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by  the  city  in  its  capacity  as  an  agent  of  the  state 
the  authority  of  the  state  is  from  the  nature  of  the 
relation  between  it  and  tiie  city,  essentially  supreme,  in 
the  absence  of  constitutional  limitations.  The  rule  of 
law  is  well  established  that  municipal  corporations  have 
no  authority  to  make  contracts  for  the  discharge  of  a 
purely  public  gx>vemmental  duty.  Such  governmental 
functions  and  powers  must  be  left  free  and  untram- 
mded  so  that  they  may  be  exercised  for  the  benefit  of 
Ae  citizens  as  the  emergencies  nmy  arise.*  A  city  for 
example  cannot  make  a  contract  with  the  owner  of  a  build- 
ing to  put  out  a  fire  therein  and  then  require  him  to  pay 
for  such  service,  nor  can  it  expose  itself  to  liability  if  it 
fails  to  put  out  the  fire  with  regard  to  which  it  has  attempted 
to  make  the  contract.  The  municipality  cannot  abridge  its 
legislative  power  by  contract.  The  case  of  Brick  Presby- 
terian Church  vs.  City  of  New  Yoric  *  states  the  reason  for 
this  rule  of  law.  The  action  in  the  case  was  for  breach  of 
covenant  for  the  quiet  enjoyment  of  premises  which  the 
defendant  city  had  leased  to  the  plaintiff  for  church  and 
cemetery  purposes.  After  making  the  lease  and  pursuant 
to  a  statute  the  city  by  ordinance  prohibited  the  use  of 
such  premises  for  a  cemetery.  In  refusing  relief  on  the 
ground  that  the  city  had  no  power  to  limit  its  l^slative 
discretion  by  covenlant  the  court  said :  "  Sdxty  years  ago, 
when  the  lease  was  made,  the  premises  were  beyond  the 
inhabited  parts  of  the  city.  They  were  a  common;  and 
bounded  on  one  side  by  a  vineyard.  Now  they  are  in  the 
very  heart  of  the  city.  When  the  defendant  covenanted 
that  the  lessees  might  enjoy  the  premises  for  the  purposes 
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12        MUNICIPAL  CONTROL  OF  PUBLIC  UTILITIES        [12 

of  burying  their  dead,  it  never  entered  into  the  contempla- 
tion of  either  party,  that  the  health  of  the  city  might  re- 
quire the  suspension  or  abolition  of  that  right." 

In  the  case  of  Crowder  vs.  Town  of  Sullivan,*  the  court 
states  this  principle  of  the  inability  of  the  city  to  contract 
with  reference  to  its  piA>lic  or  governmental  duty  by  saying : 
"A  private  corporation  that  obtains  a  license  to  use  the 
streets  of  a  municipality  takes  it  subject  to  the  power  of  a 
municipality  to  enact  a  general  ordinance;  for  a  govern- 
mental power  such  as  that  ex«ercised  in  enacting  police  re- 
gulations cannot  be  surrendered  or  bartered  away  even  by 
express  contract."  Again  in  Snouffer  vs.  Cedar  Rapids  & 
M.  C.  Ry.  G>.,*  the  court  expresses  this  well  established 
principle  of  law  to  the  effect  that,  "  in  the  absence  of  statu- 
tory authority,  any  contract  or  agreement,  whether  in  the 
form  of  an  ordinance  or  otherwise,  which  directly  or  in- 
directly surrenders  or  materially  restricts  the  exercise  of 
a  governmental  or  legislative  function  or  power,  may  at  any 
time  be  terminated  or  annulled  by  the  municipality." 

But  if  the  municipal  corporation  owns  buildings  and 
equipment  and  has  employed  men  to  discharge  its  public  or 
governmental  duties  which  do  not  require  the  entire  ser- 
vice of  such  properties  or  men,  it  may  contract  for  their 
use  for  private  purposes.*  The  courts  generally  permit 
this  diversion  of  forces,  lawfully  employed  by  the  city  for 
the  public  service,  to  the  performance  of  private  work  un- 
der contract  but  only  to  the  extent  that  there  is  a  surplus 
of  such  forces.  This  privil^c  of  subletting  such  excess 
properties  is  given  by  the  courts  in  the  absence  of  express 

_A_^,-^_. aA Jj £ a.1 ——.—-.-.    ^X    --. !^.^    xi.^    1.««^^    aA^.^*. 
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ways  be  found  for  the  employment  of  these  forces  and  the 
acquirement  of  the  equipment  for  serving  the  public  so 
that  their  use  for  private  purposes  is  only  temporary  and 
incidental.  A  town,  having'  in  its  public  buildings  rooms 
which  it  had  the  authority  to  build  as  a  part  of  such  struc- 
tures and  which  are  not  needed  for  public  purposes  for 
the  time  being,  is  not  obliged  to  let  them  stand  idle  but  may 
realize  revenue  from  renting  them  for  private  purposes/ 

TTie  case  of  Pikes  Peak  Power  Co.  vs.  City  of  Colorado 
Springs,*  offers  a  good  statement  of  this  rule  of  law,  to- 
gether with  the  reason  upon  which  it  is  founded :  *'  But  it 
is  equally  true  that  municipalities  and  their  oflScers  have 
the  power  and  use  of  all  public  utilities  under  their  control 
for  the  benefit  of  their  cities  and  citizens,  provided  always 
that  such  application  does  not  materially  impair  the  useful- 
ness of  these  facilities  for  the  purpose  for  which  they  were 
primarily  created.  .  .  .  Where  a  city  has  had  l^slativc 
authority  to  erect  a  dam  for  the  purpose  of  providing  water- 
works for  the  city,  it  might  lawfully  lease  for  private  pur- 
pose any  excess  of  water  not  required  for  its  waterworks. 
This  is  a  just  and  reasonable  rule.  It  is  a  rule  not  incon- 
sistent with  any  principle  of  law  or  equity  and  in  accord 
with  that  good  sense  and  good  business  principles  which 
recognize  as  a  public  good  the  growth  of  two  blades  of 
grass  where  but  one  grew  before,  and  the  conversion  of 
waste  to  use." 

Havii^  in  mind  then,  this  distinction  of  the  two  capad- 

^  French  vs.  Inhabitants  of  Quincy,  3  Allen,  9.  The  same  principle 
was  recognized  in  the  case  of  George  vs.  School  District,  6  Mete.,  497, 
where  the  court  upheld  an  agreement  for  the  erection  of  a  second 
story  for  a  hall  which  was  intended  only  for  the  occasional  use  of  the 
school.  To  the  same  eflPect  see  Riverside,  etc.  Co.  vs.  City  of  River- 
side, 118  Fed^  736. 

« IDS  Fed,  I. 
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ties  in  which  municipal  corporations  may  act — the  one  in 
which,  as  an  arm  of  sovereignty  or  an  agent  of  the  state, 
it  is  charged  with  l^slative  and  governmental  powers; 
and  the  other  in  which  it  is  a  property  holder  and  conducts 
a  business  enterprise  for  the  private  advantage  of  the 
city  and  its  citizens,  it  should  be  remembered  that  this  dis- 
cussion is  concerned  chiefly  with  *he  latter  division  of  the 
subject.  The  powers  of  the  municipality  in  its  former 
capacity  are  well  defined  and  strictly  limited  by  the  statu- 
tory provisions  granting  them.  There  is  little  or  no  oppor- 
tunity here  for  invcrfcing  the  doctrine  of  liberal  construc- 
tion nor  for  extending  its  sphere  of  activity  by  the  doc- 
trine of  inq>lied  powers.  It  is  the  duties  of  the  sovereign 
that  are  to  be  performed  in  the  manner  provided  by  law 
and  its  interests  alone  are  to  be  considered. 
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CHAPTER  III 
Construction  of  Municipal  Charters 

The  rule  of  law  is  well  established  to  the  effect  t*iat  the 
discretion  of  municipal  corporations,  within  the  sphere  of 
their  powers  and  particularly  their  private  powers,  is  not 
subject  to  judicial  control,  except  in  cases  where  fraud  is 
found  or  where  the  power  or  discretion  is  being  grossly 
abused  to  the  oppression  of  the  citizen/  In  its  capacity 
as  a  business  organization  the  powers  conferred  on  a 
municipal  corporation  are  for  its  own  special  interest  and 
advantage.  The  interest  of  the  state  is  only  secondary,  and 
the  main  purpose  is  to  benefit  the  particular  locality  incor- 
porated and  its  citizens.  Considering  this  as  the  chief  pur- 
pose in  the  creation  of  such  corporations  the  courts  favor 
the  exercise  of  the  fullest  discretion  in  carrying  out  the 
powers  granted  which  would  be  consistent  with  the  general 
object  of  the  grant,  and  the  best  interests  of  the  grantee.* 

In  the  case  of  City  of  Vincennes  vs.  Citizens'  Gas  Light 
Co.,*  this  rule  of  law  is  laid  down  as  follows :  "  The  mak- 
ing of  contracts  for  the  supply  of  gas  or  water  is  a  matter, 
dd^fated  to  the  governing  power  of  municipalities,  to  be 
exercised  according  to  their  own  discretion;  and  in  the  ab- 

*  The  City  of  Valparaiso  vs.  Gardner,  97  Ind.,  i ;  Atlantic  Gty  Water- 
works Co.  vs.  Atlantic  Qty,  6  Atl,  24;  Rockerbrant  vs.  Madison,  9  Ind. 
Avp^  227;  City  of  St  Paul  vs.  Laidler,  2  Minn.,  190. 

«Sun  PubHshing  Ass'n  vs.  Mayor,  152  N.  Y.,  257;  The  City  of 
Bridgeport  vs.  The  Housatonic  Ry.  Co.,  15  Conn.,  475. 

» 132  Ind.,  114,  126. 
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sence  of  fraud,  while  acting  within  the  authority  del^;uted 
to  them,  their  action  is  not  subject  to  review  by  the  courts. 
The  length  of  time  for  which  they  shall  bind  their  towns  or 
cities  depends  upon  so  many  ciixnimstances  and  conditions 
as  to  situation,  cost  of  supply  and  future  prospects,  that 
the  courts  can  interfere  only  in  extreme  cases  and  upon 
reasonable  application." 

In  Conrey  vs:  Waterworks  Co.,*  the  court  said:  "If 
the  city  had  the  power  to  make  the  contract,  and  confined 
herself  within  the  limits  of  the  power,  the  quantity  and  kind 
of  water,  the  price,  etc.,  were  matters  within  the  l^slative 
discretion  of  the  City  Council,  and  unless  there  is  fraud  in 
the  execution  of  the  contract,  courts  will  not  inquire  into 
this  discretion."  Again  in  the  case  of  Janeway  vs.  City 
of  Duluth,*  the  court  said :  "  Whether  or  not  a  new  water 
plant  is  necessary  is  a  l^slative  question  and  not  a  judi- 
cial one.  The  court  cannot  substitute  its  judgment  for 
that  of  the  city  council  and  the  voters  of  the  city." 

The  atse  of  City  of  Henderson  vs.  Young,*  also  contains 
a  good  statement  of  this  principle  as  well  as  the  reason  on 
which  it  is  founded :  "  In  the  management  and  operation 
of  its  dectric-light  plant  a  city  is  not  exercising  its  govern- 
mental or  legislative  powers,  but  its  business  powers,  and 
may  ccmduct  it  in  the  manner  which  promises  the  greatest 
benefit  to  the  city  and  its  inhabitants  in  the  judgment  of 
the  city  council;  and  it  is  not  within  the  province  of  the 
court  to  interfere  with  the  reasonable  discretion  of  the 
council  in  such  matters." 

Finally  in  the  case  of  Torrent  vs.  City  of  Muskegon,* 
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in  saying  this,  we  do  not  assume  that  it  belongs  to  this 
court  or  any  other,  to  dictate  to  the  city  how  it  shall  spend 
its  money.  The  council  must  use  its  own  discretion  where 
it  will  save  and  where  it  will  spend;  and  the  case  must  be 
a  very  clear  one,  and  the  subterfuge  very  plain,  before  that 
discretion  can  be  regarded  as  having  been  exceeded  so  as 
to  show  an  excess  of  power  under  a  pretense  of  keeping 
within  it.  It  is  not  the  business  of  courts  to  act  as  city 
regulators,  and  unless  the  authority  of  the  representatives 
of  the  citizens  has  been  exceeded,  their  action  cannot  be 
interfered  with  merely  because  it  may  not  seem  to  other 
persons  to  be  as  wise  as  it  might  be." 

But  unless  expressly  authorized  by  statute  municipal  cor- 
porations have  no  authority  to  furnish  entertainment  for 
guests  of  the  corporation  at  the  public  expense.  In  doing 
this  without  such  authority  the  courts  are  of  the  opinion 
that  there  is  an  abuse  of  discretion,  and  that  expenses  are  in- 
curred which  the  citizens  should  not  be  made  to  pay.  This 
rule  is  well  stated  in  the  case  of  Gamble  vs.  Village  of 
Watkins.*  This  was  an  action  to  recover  for  meals  and  lodg- 
ing, furnished  in  entertaining  a  party  of  representatives  of 
the  press,  which  had  been  authorized  by  a  resolution  of  the 
board  of  trustees  of  said  village.  In  refusing  recovery 
the  court  said:  "We  think  that  the  defendant  had  not 
power  to  appropriate  money  for  the  entertainment  of  a 
company  of  editors  visiting  the  place.  This  is  not  a  duty 
for  which  the  municipality  was  created.  It  is  said  that  the 
expenditure  has  been  repaid  by  the  effect  on  the  village  of 
subsequent  editorial  puflfs.  But  it  is  not  proper  for  vil- 
lage trustees  to  hire  editors  to  praise  the  attractions  of 
the  place     If  it  had  been  shown  that  the  editors  were 
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the  poor,  there  might  have  been  some  propriety  in  keep- 
ing them  from  starving."  Again  in  the  case  of  Austin  vs. 
Coggeshall/  the  court  permanently  restrained  the  payment 
by  the  city  treasurer  of  an  account  incurred  in  entertaining 
officers  of  certain  British  ships  of  war  while  in  Newport 
harbor.  "  The  defense  would  be  more  meritorious  if  the 
persons  in  whose  behalf  it  is  interposed  had  any  claim 
on  the  city  for  value  received.  But  they  have  none.  The 
city  neither  danced  at  the  ball  nor  feasted  at  the  banquet. 
It  got  nothing  substantial  out  of  them.  ...  It  is  well  settled 
that  a  municipal  corporation,  when  sued  directly  on  a  con- 
tract which  it  is  incapable  of  making,  cannot  be  estopped  from 
taking  advantage  of  its  incapacity  because  the  party  suing 
has  acted  on  the  contract  in  good  faith." 

These  cases  then  will  serve  to  illustrate  the  limitations 
which  the  courts  place  on  the  discretion  of  the  municipality 
in  cases  of  its  abuse  in  order  to  protect  the  citizens.  In 
refusing  recovery  for  services  to  the  city,  rendered  in  good 
faith,  the  court  shows  how  far  it  will  go  to  protect  the 
citizens  against  an  abuse  of  power  by  their  servants,  the 
municipal  authorities,  and  invokes  the  well  accepted  rule 
of  law  which  requires  the  individual  to  know  the  extent  of 
the  authority  possessed  by  the  municipality  in  contracting 
with  it.  And  as  it  is  axiomatic  that  fraud  vitiates  every- 
thing it  touches,  it  follows  that  where  fraud  is  found  the 
courts  will  not  respect  the  discretionary  rights  of  municipal 
corporations.* 

With  these  two  limitations  the  rule  is  absolute  that  the 
discretion  of  municipal  corporations  within  the  sphere  of 

1  12  R.  I..  320. 


Digitized  by 


Google 


19]  MUNICIPAL  CHARTERS  19 

their  powers  is  as  wide  as  that  possessed  by  the  general 
government.  The  legislative  is  a  co-ordinate  branch  of 
government  and  within  its  sphere  is  supreme,  and  so  is  the 
municipal  corporation  within  its  prescribed  limits.  The 
judiciary  has  no  more  right  to  interfere  with  the  acts  of 
one  than  of  the  other.* 

In  construing  municipal  charters  only  such  strictness  is 
observed  as  gives  effect  to  every  power  clearly  intended 
to  be  conferred  on  the  municipality  and  every  power  neces- 
sarily implied  in  order  to  permit  of  the  complete  exercise 
of  the  powers  granted.  While  their  sphere  of  activity  is 
to  be  confined  strictly  within  the  limits  prescribed  by  the 
law,  within  these  limits  their  action  is  favored  by  our 
courts.  And  powers  intended  to  be  conferred  will  not  be 
defeated  or  impaired  by  a  strict  construction.* 

These  principles  are  well  expressed  by  the  court  in  the 
case  of  Thomas  vs.  City  of  Grand  Junction,*  where  it  is 
said :  "  The  whole  spirit  of  the  law  is  so  far  as  possible 
to  permit  under  reasonable  restrictions  the  privilege  of  self- 
government.  In  fact,  that  it  was  the  intent  of  the  legis- 
lature in  its  grant  of  powers  to  municipal  corporations  to 
give  them  the  fullest  power  and  utmost  freedom  of  action 
with  reference  specially  and  exceptionally  to  the  securing 
of  such  a  water  supply  as  might  be  deemed  needful,  is 
clearly  manifest  from  the  very  terms  of  the  act." 

Again  in  Columbus  Water  Co.  vs.  Mayor  of  Columbus,* 
the  court  says :  "  Neither  would  we  apply  the  rule  with 
the  same  strictness  to  municipal  corporations  that  should 

*  15  American  and  English  Encyclopaedia  of  Law,  ist  cd.,  1046  and 
cases  cited. 
'Smith  vs.  City  of  Madison,  7  Ind.,  86;  Kyle  vs.  MaHn.  8  Ind.,  34- 
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g-ovem  private  corporations  organized  for  gain.  Courts 
should  be  governed  by  the  conditions  and  circumstances 
surrounding  the  municipalities,  and  regard  them  as  branches 
of  the  sovereign  government.  When  improved  methods 
are  offered  which  will  give  to  the  city  better  facilities  in 
the  way  of  water,  light  and  travel  or  in  any  other  manner 
give  to  its  inhabitants  increased  safety  or  protection,  the 
governing  power  of  the  city  should  be  free  to  act." 

Finally  in  Torrent  vs.  City  of  Muskegon,*  the  court  de- 
fines the  rule  of  construing  municipal  charters  by  saying: 
"  If  cities  were  new  inventions,  it  might  with  some  plausi- 
bility be  claimed  that  the  terms  of  their  charters,  as  ex- 
pressed, must  be  the  literal  and  precise  limits  of  their  pow-^ 
ers.  But  cities  and  kindred  municipalities  are  the  oldest 
of  all  existing  forms  of  government,  and  every  city  charter 
must  be  rationally  construed  as  intended  to  create  a  cor- 
poration which  shall  resemble  in  its  essential  character  the 
class  into  which  it  is  introduced.  There  are  many  flour- 
ishing cities  whose  charters  are  very  short  and  simple  docu- 
ments. .  .  .  But  if  we  were  to  assume  that  there  is  noth- 
ing left  to  implication,  we  should  find  the  longest  of  them 
too  imperfect  to  make  city  action  possible."  * 

147  Mich.,  115. 

*  See  also  Baumgartner  vs.  Hasty,  100  Ind.,  575 ;  Pittsburgh,  etc,  Ry. 
Co.  vs.  The  Town  of  Crown  Point,  146  Ind.,  421 ;  The  State  ex  rel  vs. 
City  of  Hiawatha,  53  Kan.,  477. 
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CHAPTER  IV 

The  Implied  Powers  of  Municipal  Corporations 

The  principle  of  the  implied  powers  of  municipal  cor- 
porations is  therefore  fully  recognized  by  all  our  courts. 
Through  the  recognition  of  the  existence  of  implied  powers 
mare  than  in  any  other  way  they  have  given  effect  to  the 
purpose,  and  recognized  the  object,  for  which  municipal  cor- 
porations are  established.  The  field  is  naturally  a  fertile 
one  for  judicial  legislation  and  construction,  and  it  has  been 
freely  exploited  in  giving  effect  to  the  powers  necessary 
to  a  full  enjoyment  and  a  complete  realization  of  the  ad- 
vantages of  such  corporations,  to  the  end  that  the  greatest 
public  good  might  be  attained.  Decisions  giving  the  most 
complete  freedom  of  activity  to  municipalities,  consistent 
with  their  best  interests  and  not  derogatory  of  specific  statu- 
tory regulations,  represent  the  great  weight  of  authority. 
It  is  only  a  few  of  our  courts  that  refuse  the  right  of 
municipal  corporations  to  keep  abreast  of  the  times  and  to 
conduct  their  affairs  to  their  best  advantage  and  for  the 
greatest  benefit  of  their  citizens.  In  view  of  the  fact  that 
the  sole  purpose  of  such  corporations  in  their  capacity  of 
business  concerns  is  to  benefit  the  people  who  inhabil  them 
and  thus  constitute  their  stockholders,  so  to  speak,  it  is 
submitted  that  the  present  advantage  and  the  prospective 
advancement  of  these  organizations  should  be  the  test  of 
the  control  exercised  over  them  by  the  legislature  and  the 
courts.  The  only  other  party  even  remotely  concerned  is 
that  of  the  state  and  its  interests  must  be  identical  with 
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those  of  the  city.  Since  the  interests  of  the  two  parties  in- 
volved is  the  same  it  is  only  reasonable  to  suppose  that  the 
one  party,  in  legislating  for  the  other,  intends  always  to 
accomplish  the  greatest  good  for  the  greatest  number  con- 
cerned. 

Because  of  the  many  details  and  the  varying  circum- 
stances of  the  different  cities,  only  general  legislation  with 
reference  to  them  is  advisable  or  possible.  This  necessi- 
tates the  exercise  of  much  judgment  by  the  cities,  in  whose 
crfficers  must  be  vested  a  wide  discretion.  And  in  con- 
struing such  general  statutes  in  a  particular  case  regard 
must  be  had  for  the  facts  and  circumstances  of  the  case  in 
hand  so  that  the  general  law  as  applied  will  give  the  best 
results.  It  is  in  determining  the  legislative  intent  and  in 
giving  such  intention  the  most  favorable  application  to  the 
particular  city  of  which  it  will  admit,  that  the  courts  take 
the  opportunity  to  advance  the  interests  by  extending  the 
scope  of  the  activity  of  such  municipality  as  its  welfare  re- 
quires. And  it  is  submitted  that  the  authorities  with  very 
few  exceptions  do  favor  a  decided  increase  of  the  sphere 
of  municipal  activity  for  the  reason  that  the  best  interests 
of  these  corporations  demand  it. 

Under  the  doctrine  of  the  implied  powers  of  municipal 
corporations  the  decisions  of  the  different  cases  extending 
their  sphere  of  activity  are  based  on  one  of  three  grounds. 
The  first  which  is  probably  the  most  frequently  invoked 
is  that  of  the  police  power,  whose  application  in  this  con- 
nection, as  well  as  in  others,  is  an  excellent  illustration  of 
the  pertinent  remark  by  one  of  our  courts  that,  "  it  may  be 
said  that  it  is  known  when  and  where  it  [the  police  power] 
beeins,  but  not  when  and  where  it  terminates.*     Another 
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is  that  of  the  gmcral  welfare  clause  found  in  many  city 
charters.  This  is  often  mentioned  in  connection  with  the 
third  reason  with  which  it  is  closely  allied — that  the  pur- 
pose is  public  or  municipal. 

All  three  of  these  are  sound  reasons  for  the  decisions 
of  our  courts,  recognizing  in  municipal  corporations  addi- 
tional powers  (Ml  the  theory  that  they  are  entitled  to  exer- 
cise powers  "  necessarily  or  fairly  implied  in  or  incident  to 
powers  expressly  granted,  or  those  essential  to  the  declared 
objects  and  purposes  of  the  corporation."  It  may  seem 
that  the  police  power  is  the  least  germane  and  definite  be- 
cause of  its  elasticity  and  of  the  very  wide  application 
which  it  is  given  as  the  reason  for  some  decisions  upon  al- 
most all  subjects.  It  is,  however,  a  valid  basis  for  these 
decisions,  for  the  furnishing  of  water,  light,  gas,  and  such 
public  utilities  to  the  individual  inhabitants  of  cities 
concerns  the  protection  of  their  health,  life  and  property, 
which  constitutes  a  duty  of  the  municipality  to  its  citizens. 
But  naturally  the  public  welfare  clause  of  the  charter  or 
the  fact  that  the  purpose  is  a  municipal  one  furnishes  a 
basis  for  this  line  of  decisions  that  is  more  peculiarly  ap- 
plicable than  that  of  the  police  power. 

Statutes  expressly  providing  that  municipal  corporations 
may  furnish  such  public  utilities  as  electric  light,  water  and 
gas  for  the  private  use  of  its  citizens  as  well  as  for  the 
city  are  universally  upheld  by  all  our  courts  as  constitu- 
tional.* 

In  the  case  of  Linn  vs.  Borough  of  Chambersburg,*  the 
court  says:  "The  power  of  the  legislature  to  authorize 

*  Fallows  vs.  Walker,  39  Fed.,  651;  Opinion  of  the  Justices,  150 
Mass.,  592;  Mitchell  vs.  City  of  Negaunee,  113  Mich.,  359;  Norwich 
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municipal  corporations  to  supply  gas  and  water  for  muni- 
cipal purposes,  and  for  the  use  and  benefit  of  such  of  their 
inhabitants  as  wish  to  use  them  and  are  willing  to  pay 
therefor  at  reasonable  rates,  has  never  been  seriously  ques- 
tioned. In  view  of  the  fact  that  electricity  is  so  rapidly 
coming  into  general  use  for  illuminating  streets,  public  and 
private  buildings,  dwellings,  etc.,  why  should  there  be  any 
doubt  as  to  the  power  to  authorize  such  corporations  to 
manufacture  and  supply  it  in  like  manner  as  artificial  gas 
has  been  manufactured  and  supplied?  It  is  a  mistake  to 
assume  that  municipal  corporations  should  not  keep  abreast 
with  the  progress  and  improvements  of  the  age." 

Further  the  power  of  the  municipality  to  provide  these 
public  utilities  for  the  private  use  of  its  citizens  is  implied 
from  the  power  to  furnish  such  utilities  for  use  upon  its 
streets  and  in  other  public  places  in  the  absence  of  any  ex- 
press legislative  authority  by  most  of  our  courts.  There  are 
a  few  decisions  it  is  true  which  refuse  the  city  the  right  so  to 
extend  its  sphere  of  activity  and  usefulness  for  the  advant- 
age of  its  citizens.  The  g^at  weight  of  authority,  how- 
ever, and  certainly  the  better  reason  permits  this  extension 
of  power  and  favors  an  increase  of  the  sphere  of  muni- 
cipal activity. 

The  rule  of  law  is  well  established  to  the  effect  that  a 
city,  in  erecting  gas,  water  or  electric-light  plants,  is  not 
limited  to  providing  the  service  of  such  utilities  for  use 
only  upon  the  streets  and  in  other  public  places  of  the  city, 
but  that  it  may  in  connection  therewith  furnish  the  same 
for  the  private  use  of  its  citizens.  Some  of  our  courts 
have  even  held  that  it  is  the  dutv  of  the  municioalitv  not 
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In  view  of  this  diversity  of  opinion  of  the  authorities  and 
the  recent  date  of  the  decisions  which  make  it  impossible 
to  speak  of  the  doctrine  as  finally  accepted  by  all  our  courts, 
it  has  been  thought  best  to  set  out  somewhat  at  length 
some  of  the  decisions  together  with  the  grounds  upon  which 
they  are  based  so  that  the  authority  may  appear  for  the 
position  herein  taken — ^that  our  courts  favor  an  increase  of 
the  sphere  of  municipal  activity. 

The  case  of  Thompson  Houston  Electric  Co.  vs.  City  of 
Newton/  decided  in  1890,  was  an  action  to  enjoin  the  de- 
fendant, City  of  Newton,  Iowa,  from  purchasing  and  oper- 
ating an  electric-light  plant,  and  furnishing  light  for  the 
streets  and  public  places  of  said  city  and  for  the  private 
use  of  its  inhabitants.  The  only  statutory  authority  given 
the  city  provided  that  it  might  ''establish  and  maintain  gas- 
works or  electric-light  plants,  with  all  the  necessary  poles, 
wires,  burners  and  other  requisites  of  said  gasworks  or 
electric-light  plants."  Section  2  of  the  same  act  made  the 
statutory  authority  for  the  erection  and  maintenance  of  gas- 
works and  electric-light  plants  the  same  as  that  applicable 
to  waterworks.*  The  court  in  defining  the  powers  of  the 
city  under  this  statute  says  that :  "  It  is  also  urged  that  the 
city  has  only  the  authority  to  erect  an  electric  plant  for  the 
purpose  of  lighting  the  streets  and  public  places  of  the  city, . 
and  is  not  authorized  to  furnish  lights  for  use  in  the  houses 
and  stores  of  its  citizens.  The  act  of  the  general  assembly 
giving  the  right  to  cities  to  erect,  or  to  authorize  the  erec- 
tion of  electric  plants,  makes  no  distinction  between  lights 
used  for  public  or  private  purposes;  and  the  right  of  the 
city  in  the  erection  of  its  own  plant  is  not  limited  in  any 
other  way  than  is  the  right  of  a  company  authorized  by 
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the  city  to  erect  the  plant  It  has  been  the  uniform  rule 
that  a  city,  in  erecting  gasworks  or  waterworks,  is  not 
limited  to  furnishing  gas  or  water  for  use  only  upon  the 
streets  and  other  public  places  of  the  city,  but  may  furnish 
the  same  for  private  use,  and  the  statutes  of  Iowa  now 
place  electric-light  plants  in  the  same  category."  This  de- 
cision was  cited  with  approval  and  followed  in  the  case 
of  State  ex  rel.  vs.  Allen,^  decided  in  1903,  upon  facts  very 
similar  to  the  original  case.  The  argument  advanced  by 
the  complainant  that  furnishing  electricity  to  the  inhabitants 
together  with  the  city  for  public  purposes  was  in  contraven- 
tion of  the  constitution  because  the  purpose  was  not  wholly 
a  public  one  was  not  accepted  by  the  court,  which  held 
that  such  power  would  be  found  in  the  city  by  implication. 
The  case  of  the  City  of  Crawfordsville  vs.  Braden,*  de- 
cided in  1 89 1,  is  a  leading  one  and  has  been  frequently 
cited  with  approval.  The  court  states  the  facts  for  decis- 
ion in  the  question  as  follows :  "  has  a  municipal  corpora- 
tion in  this  State  the  power  to  erect,  maintain,  and  oper- 
ate the  necessary  buildings,  machinery  and  appliances  to 
light  its  streets,  alleys  and  other  puSlic  places  with  the 
electric-light,  and  at  the  same  time  and  in  connection  there- 
with to  supply  electricity  to  its  inhabitants  for  the  lighting 
of  their  residences  and  places  of  business."  The  only 
statutory  authority  in  point  provided :  "  That  the  common 
council  of  any  city  in  this  State  incorporated  either  under 
the  general  act  for  the  incorporation  of  cities  or  under  a 
special  charter,  and  the  board  of  trustees  of  all  incorporated 
towns  of  this  State,  shall  have  the  power  to  light  the  streets, 
alleys,  and  other  public  places  of  such  city  and  town  with 
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alleys,  and  other  public  places  with  the  electric-light,  or 
other  forms  of  light,  on  such  terms,  and  for  such  time,  not 
exceeding  ten  years  as  may  be  agreed  upon/'  * 

In  holding  that  the  city  might  furnish  electricity  to  its 
inhabitants  the  court  said:  "Among  the  implied  powers 
possessed  by  municipal  corporations  is  the  power  to  enact 
and  enforce  reasonable  by-laws  and  ordinances  for  the  pro- 
tection of  health,  life  and  property.  .  .  .  The  corporation 
possessing,  as  it  does,  the  power  to  generate  and  distribute 
through  its  limits,  electricity  for  the  lighting  of  its  streets 
and  other  public  places,  we  can  see  no  good  reason  why  it 
may  not  also,  at  the  same  time,  furnish  it  to  the  inhabitants 
to  light  their  residences  and  places  of  business.  To  do  so, 
is  in  our  opinion,  a  legitimate  exercise  of  the  police  power 
for  the  preservation  of  property  and  health.  It  is  averred  in 
the  complaint  that  the  light  which  the  city  proposes  to  fur- 
nish for  individual  use  is  the  incandescent  light.  Here 
again  is  a  fact  of  which  we  are  authorized  to  take  judicial 
knowledge.  A  light  thus  produced  is  safer  to  property, 
and  more  conducive  to  health  than  the  ordinary  light.  Pro- 
duced by  the  heating  of  a  filament  of  carbon  to  the  point  of 
incandescence  in  a  vacuum,  there  is  nothing  to  set  property 
on  fire,  or  to  consume  the  oxygen  in  the  surrounding  air, 
and  thus  render  it  less  capable  of  sustaining  life  and  pre- 
serving health."  The  court  reached  its  decision  notwith- 
standing the  existence  of  a  provision  in  the  statutes  author- 
izing the  grant  to  any  corporation  of  the  right  to  erect  and 
maintain  in  the  streets  the  necessary  poles  and  appliances 
for  the  purpose  of  supplying  the  electric  or  other  light  to 
the  inhabitants. 

This  deri5?ion  is  the  leadiner  one  on  the  subiect  that  is 
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reasoning  of  the  court  in  doing  so  has  met  with  approval 
by  all  the  decisions  which  accept  the  doctrine  of  implied 
powers  in  this  connection.  The  argument  of  the  court  is 
convincing,  and  although  somewhat  ingenious  and  novel 
when  made,  is  now  well  recognized  and  has  been  advanced 
in  later  cases  following  this  decision.  And  it  is  submitted 
that  this  case  because  of  its  reasoning  goes  further  than 
the  Federal  case,  above  mentioned,  in  extending  the  sphere 
of  municipal  activity.  It  will  also  be  noted  that  these  cases 
are  concerned  with  electric-lighting  which  is  not  so  essen- 
tially a  matter  of  public  health  as  the  furnishing  of  a  water 
supply  or  a  sewerage  system,  and  which  is  of  course  a  more 
modern  public  utility. 

The  promptness  with  which  our  courts  extended  the 
power  of  municipalities  to  include  the  emplo)mient  of  the 
modern  agency  of  electricity  for  private  purposes,  after  the 
advantages  of  using  it  for  public  lighting  had  been  de- 
monstrated, is  the  best  evidence  that  they  desire  to  extend 
the  sphere  of  usefulness  of  our  cities  whenever  the  oppor- 
tunity is  given.  The  courts  are  of  the  opinion  that  it  is 
not  only  within  the  power  of  the  cities  but  that  it  is  their 
duty  to  keep  themselves  free  to  accept  for  their  own  use  and 
to  provide  for  their  inhabitants  new  inventions  and  su- 
perior agencies  as  they  arise,  and  that  cities  are  not  to  be 
restricted  to  the  providing  for  the  strict  necessities  of  their 
citizens  but  that  they  may  also  minister  to  their  comfort 
and  pleasure.* 

The  police  power  serves  as  a  more  natural  support  to  the 
decision  of  the  case  of  McBean  vs.  City  of  Fresno,*  where 
the  action  was  to  recover  the  contract  price  for  services 
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rendered  in  disposing  of  sewage  for  the  defendant  city. 
The  court  said  in  the  course  of  its  decision  that,  "  proper 
sewers  are  in  this  day  so  essential  to  the  hygiene  and  sani- 
tation of  a  municipality  that  a  court  would  not  look  to  see 
whether  a  power  to  construct  and  maintain  them  had  been 
granted  by  the  charter,  but  rather  only  to  see  whether,  by 
possibility  the  power  had  been  expressly  denied." 

And  to  the  same  effect  is  Ellinwood  vs.  City  of  Reeds- 
burg,*  where  the  court  says :  "  It  is  not  necessary  to  seek 
for  an  express  delegation  of  power  to  the  city  to  build  a 
waterworks  and  electric-lighting  plant  in  order  to  determine 
whether  such  power  exists,  for  the  general  power  in  re- 
spect to  police  regulations,  the  preservation  of  the  public 
health,  and  the  general  welfare  includes  the  power  to  use 
the  usual  means  of  carrying  out  such  powers,  which  in- 
cludes municipal  water  and  lighting  services." 

In  granting  the  power  by  implication  to  the  city  to  fur- 
nish its  inhabitants  with  electric-light  because  such  action 
would  be  for  their  best  interests  and  because  it  would  be  a 
municipal  purpose,  the  supreme  court  of  Florida  in  Jackson- 
ville Electric  Light  Co.  vs.  City  of  Jacksonville,*  decided 
in  1895,  expressed  this  well  established  principle  by  say- 
ing :  "  The  grant  of  power  to  the  city  of  Jacksonville  to 
provide  for  lighting  the  city  by  gas  or  other  illuminating 
material,  or  in  any  other  manner,  is  clear  and  explicit,  and 
carries  with  it  the  power  of  the  choice  of  means  to  accom- 
plish the  «id.  Should  this  power  be  construed  into  a 
right  to  light  the  streets  and  public  places  of  the  city,  but 
not  to  supply  the  inhabitants  thereof  with  light  for  use  in 
their  private  houses?  .  .  .  We  are  of  the  opinion  that  a 
fair  construction  of  the  grant  *  to  provide  for  lighting  the 
city  by  gas  or  other  illiuninating  material,  or  in  any  other 

»9i  Wis.,  131.  *36  Fla.,  229. 
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manner/  will  authorize  the  erection  and  maintenance  of  an 
electric-light  plant,  not  only  for  lighting  the  streets  and 
public  places  of  the  city,  but  also  for  supplying  in  connec- 
tion therewith,  electric  light  for  the  inhabitants  of  the 
city  in  their  private  houses.  The  power  given  is  to  light  the 
city,  and  the  connection  indicates  that  the  legislature  was 
conferring  powers  for  the  benefit  of  the  people  generally  of 
the  city.  .  .  .  That  the  supplying  the  inhabitants  of  a  city 
with  electric-light  is  such  a  municipal  purpose  as  will  au- 
thorize its  delegation  by  the  legislature  to  municipal  bodies 
is  sustained  by  all  the  authorities  we  have  found.  To  the 
extent  of  supplying  light  to  the  inhabitants  of  a  city  for 
use  in  their  private  houses,  we  discover  nothing  that  can- 
not, in  the  light  of  the  decisions,  be  called  a  municipal 
purpose.  ..." 

The  decision  in  the  case  of  Heilbron  vs.  Mayor  of  Cuth- 
bert,*  rendered  in  1895,  is  placed  expressly  on  the  general 
welfare  clause  of  the  charter.  The  court  finds  that :  "  Un- 
der the  9th  section  of  the  charter  of  the  City  of  Cuthbert 
(Acts  of  1859,  p.  149)  the  mayor  and  council  of  that  city 
have  authority  to  *  contract  and  be  contracted  with ;  sue  and 
be  sued ;  .  .  .  and  do  all  things  for  the  benefit  of  the  city, 
and  all  things  not  in  violation  of  the  constitution  and  laws 
of  this  State.'  It  is  apparent,  therefore,  that  the  *  general 
welfare  clause '  in  this  charter  is  very  broad  and  liberal  in 
its  terms.  That  the  erection  and  maintenance  of  water- 
works and  of  an  electric-light  plant  would  result  in  benefit 
to  the  city,  is  obvious.  It  was  insisted,  however,  that  in 
order  to  authorize  a  municipal  corporation  to  contract  a 
debt  for  improvements  of  this  kind,  the  power  to  do  so 
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ment  made  in  this  case  to  the  effect  that  the  inhabitants 
as  well  as  the  city  were  to  be  supplied  with  water  and  elec- 
tricity, this  would  seem  to  have  been  intended,  from  a 
remark  found  in  connection  with  the  statement  of  the 
facts  of  the  case  that,  "  this  ordinance  further  provides  that 
all  revenue  arising  from  the  operation  of  the  waterworks 
and  light  plant  should  be  applied  first  to  the  expenses  of 
their  operation,  etc."  * 

Among  the  more  recent  cases  permitting  cities  to  pro- 
vide their  citizens  with  electric  light  in  their  private  capa- 
city in  the  absence  of  any  express  legislative  authority  is 
that  of  Fawcett  vs,  Mt.  Airy,*  decided  in  1903.  This  case 
argues  the  question  in  issue  at  length,  and  indicates  the 
favorable  attitude  which  is  taken  towards  increasing  the 
opportunities  for  cities  to  serve  their  citizois  with  the  com- 
forts and  pleasures  as  well  as  the  necessities  of  life.  It  also 
shows  that  our  courts  recognize  the  fact  that  with  the  ad- 
vance of  civilization  the  increase  of  population  and  its  con- 
gestion in  municipalities,  making  competition  more  keen 
and  living  more  strenuous,  what  were  at  one  time  regarded 
as  luxuries  become  comforts  and  are  later  looked  upon  as 
necessities.  The  case  also  criticises  the  Massachusetts  court 
for  refusing  to  imply  this  power  in  municipalities  to  provide 
its  citizens  with  these  public  utilities  although  it  had  held 
the  purchase  by  them  of  town  clocks,  scales,  etc.,  to  be  a 
necessary  expense.  Because  of  its  importance,  we  quote  it 
at  considerable  length.  "  Whether  a  city  or  town  has  the 
right  to  incur  an  indebtedness  for  the  erection  and  opera- 
tion of  plants  for  the  supply  of  water  and  electric  light  for 
municipal  use,  and  to  sell  to  its  inhabitants,  as  a  necessary 
municipal  expense,  is  the  question  again  presented  to  us 

^  See  also  Mayor,  etc,  of  Rome  vs,  Cabot,  a8  Ga.,  50. 
« 134  N.  C,  125. 
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for  decision.     Indebtedness  incurred  by  a  city  or  town  for 
a  supply  of  water  stands  on  the  same  footing  as  indebted- 
ness incurred  for  lighting  purposes,  and  if  such  indebted- 
ness be  a  necessary  expense,  then  whether  or  not  a  muni- 
cipality may  incur  it  does  not  depend  upon  the  approval  of 
the  proposition  by  a  majority  of  the  qualified  voters  of  the 
municipality.  ...  It  is  almost  impossible  to  define,  in  legal 
phraseology,  the  meaning  of  the  words  '  necessary  expense,' 
as  applied  to  the  wants  of  a  city  or  town  government.     A 
precise  line  cannot  be  drawn  between  what  are  and  what 
are  not  such  expenses.     The  consequence  is  that,  as  muni- 
cipalities grow  in  wealth  and  population,  as  civilization  ad- 
vances with  the  habits  and  customs  of  necessary  changes, 
the  aid  of  the  courts  is  constantly  invoked  to  make  decisions 
on  this  subject.     In  the  nature  of  things  it  could  not  be 
otherwise;  and  it  is  not  to  be  expected,  in  the  changed  con- 
ditions which  occur  in  the  lives  of  progressive  people,  that 
things  deemed  unnecessary  in  the  government  of  municipal 
corporations  in  one  age  should  be  so  considered  for  all  fu- 
ture time.     In  the  efforts  of  the  courts  to  check  extrava- 
gance and  to  prevent  corruption  in  the  government  of 
towns  and  cities,  the  judicial  branch  of  the  government  has 
probably  stood  by  former  decisions  from  too  conservative 
a  standpoint,  and  thereby  obstructed  the  advance  of  busi- 
ness ideas  which  would  be  most  beneficial  if  put  into  opera- 
tion ;  and  this  conservatism  of  the  courts,  outgrown  by  the 
march  of  progress  sometimes  appears  at  a  serious  disad- 
vantage. .  .  .  and  certainly  expenses  incurred  for  water 
and  light  are  more  necessary  than  those  for  a  market  house, 
clocks,  and  scales.     The  words  *  necessary  expense,'  then, 
must  mean  such  expenses  as  are  or  may  be  incurred  in 
the  establishing  and  procuring  of  those  things  without  which 
the  peace  and  order  of  the  community,  its  moral  interests, 
and  the  protection  of  its  property  and  that  of  the  property 
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and  persons  of  its  inhabitants,  would  seriously  suffer  con- 
siderable damage.  ...  If  the  matter  of  lighting  is  a  neces- 
sary expense,  then  how  and  in  what  manner  the  city  shall 
furnish  such  lighting  is  with  the  authorities  of  the  city  or 
town  to  determine.  .  .  .  Our  conclusion,  then,  is  that  ah 
expense  incurred  by  a  city  or  town  for  the  purpose  of  build- 
ing and  operating  plants  to  furnish  water  and  lights  is  a 
necessary  expense.  ..."  * 

The  provision  of  an  adequate  water  supply  for  the  use 
of  the  city  and  its  inhabitants  is  directly  concerned  with  its 
health  in  addition  to  being  a  municipal  purpose  and  for 
the  general  welfare.  This  public  utility  has  always  been 
recognized  as  necessary  for  the  public  health  and  conveni- 
ence and  the  authorities  agree  that  it  is  the  duty  of  the 
city  to  provide  a  water  supply  for  protection  against  fire. 
That  an  adequate  supply  of  pure  water  for  the  citizois  of 
a  large  city  is  a  necessity  which  can  be  provided  only  by  a 
responsible  public  or  quasi-public  corporation  is  generally 
admitted.  As  compared  with  electricity,  the  question  of 
a  water  supply  is  much  older  and  the  law,  permitting  cities 
to  furnish  water  from  their  own  plant  to  their  citizens 
along  with  providing  for  the  public  wants,  has  become 
firmly  established.  In  practice  it  seems  to  have  been  very 
generally  assumed  that  the  erection  and  operation  of  a 
water-works  system  is  a  municipal  purpose  and  that  the 
city  is  expected  to  furnish  it  for  private  use  along  with 
attending  to  the  public  demand.  The  courts  have  recog- 
nized the  economy  of  doing  this  as  well  as  the  fact  that  it 
tends  to  the  protection  of  health,  life,  and  property  and  is 
therefore  a  legitimate  exercise  of  the  police  power.* 
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A  good  case  expressing  the  law  of  this  subject  is  that  of 
Smith  vs.  Nashville/  where  the  only  statute  in  point  gave 
the  mayor  and  city  council  the  power  "to  provide  the 
city  with  water  by  waterworks,  within  or  beyond  the  boun- 
daries of  the  city,  and  to  provide  for  the  prevention  and 
extinguishment  of  fires,  and  to  organize  and  establish  fire 
companies."  ^  In  the  course  of  its  well  reasoned  decision 
the  court  says :  "  It  is  seen  at  once  that  the  waterworks  are 
corporate  property;  that  is  not  denied.  The  debate  is  with 
respect  to  the  nature  of  the  use.  As  to  that,  for  the  sake  of 
convenience  we  divide  all  the  purposes  for  which  the  city 
furnishes  water  into  three  classes:  (i)  to  extinguish  fires 
and  sprinkle  the  streets;  (2)  to  supply  citizens  of  the  city; 
(3)  to  supply  persons  and  factories  adjacent  to  but  beyond 
the  corporate  limits. 

If  the  business  were  confined  to  the  first  class,  there  would 
be  no  ground  to  base  a  discussion  upon,  so  clearly  would  the 
use  be  exclusively  for  public  advantage.  We  think  there 
can  be  but  little  more  doubt  about  the  second  class,  es- 
pecially in  view  of  certain  words  in  the  city  charter,  to 
which  we  will  advert  presently.  Nothing  should  be  of 
greater  concern  to  a  municipal  corporation  than  the  preser- 
vation of  the  good  health  of  the  inhabitants;  nothing  can 
be  more  conducive  to  that  end  than  a  regular  and  sufficient 
supply  of  wholesome  water,  which  common  observation 
teaches  all  men  can  be  furnished,  in  a  populous  city,  only 
through  the  instrumentality  of  well  equipped  waterworks. 
Hence  for  a  city  to  meet  such  a  demand  is  to  perform  a 
public  act  and  confer  a  public  blessing.     It  is  not  a  strictly 
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but  it  is  very  close  akin  to  it,  and  should  always  be  recog- 
nized as  within  the  scope  of  its  authority,  unless  excluded 
by  positive  law.  Here  the  first  clause  [of  the  statute  quoted 
supra],  *  to  provide  the  city  with  water  by  waterworks '  is 
very  broad  and  comprehensive,  and  was  obviously  in- 
tended to  authorize  the  corporation  to  furnish  the  inhabi- 
tants of  the  city  with  water.  Having  accepted  the  charter 
and  undertaken  to  exercise  this  authority  in  the  manner  de- 
tailed by  the  witness,  it  cannot  be  held  that  the  city,  in 
doing  so,  is  engaging  in  a  private  enterprise  or  performing 
a  municipal  function  for  a  private  end." 

As  to  the  power  of  a  city  to  supply  parties  with  water 
beyond  its  boundaries  this  Tennessee  case  is  supplemented 
by  that  of  Lawrence  vs.  Methuen  ^  where  an  injunction  to 
prevent  this  was  refused.  In  order  to  show  the  friendly 
attitude  of  this  court  toward  cities  as  business  concerns  we 
quote  from  the  decision  as  follows :  "  In  practice  it  must 
often  be  a  great  convenience  for  persons  owning  and  oc- 
cupying land  extending  across  the  boundary  line  between 
two  municipalities  to  take  water  from  one  or  the  other  for 
use  on  the  whole  land ;  and  to  compel  such  persons  to  dis-. 
tinguish  between  the  parts  of  the  premises  in  each  munici- 
pality on  which  the  water  is  used,  and  to  confine  the  use  of 
the  water  to  the  part  within  the  municipality  from  whose 
works  the  water  is  taken,  would  impose  artificial  restraints 
upon  such  owners  in  the  use  of  property  which  could  be 
justified  only  by  language  clearly  expressing  an  intention 
to  accomplish  such  a  result,  and  we  find  no  such  language 
in  St.  1892,  c.  310." 

These  authorities,  then,  will  serve  to  support  the  principle 
so  far  a<j  if  i<;  based  on  thp  doctrine  of  imoHed  tx>wers  that 
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given,  permit  municipal  cx>rporatians  in  connection  with 
supplying  their  public  wants  for  gas,  water  and  electric- 
light  services  to  furnish  these  utilities  for  the  private  use 
of  their  inhabitants.  This  privilege  is  found  by  implica- 
tion, it  is  to  be  noted,  only  in  case  it  is  to  be  exercised  in 
connection  with  supplying  the  public  wants;  and  while  most 
of  our  courts  do  not  expressly  give  as  a  reason  for  their 
holdings  the  economy  of  such  an  arrangement,  it  is  sub- 
mitted that  this  is  a  controlling  idea  underlying  their  decis- 
ions, and  expressly  given  in  some  of  them/  This  fact  be- 
Cs/mes  more  apparent  when  it  is  remembered  that  these  are 
matters  concerned  with  natural  monopolies  which  render 
competition  in  practice  not  only  inexpedient  but  practically 
impossible.  This  subject,  however,  together  with  the  neces- 
sity for  greater  control  in  the  absence  of  the  restraints  of 
competition  will  be  discussed  at  length  later. 

A  few  courts  take  issue  with  this  very  reasonable  prin- 
ciple of  law  which  is  well  established  by  the  great  weight 
of  authority  and  hold  that,  while  the  power  to  light  the 
streets  and  public  places  of  a  city  by  electricity  authorizes 
the  erection  and  maintenance  of  a  plant  for  that  purpose,  it 
may  not  be  used  for  supplying  light  to  private  individuals. 
These  adverse  decisions  are  confined  to  the  matter  of  fur- 
nishing electric  light,  which,  of  course,  is  comparatively 
a  very  modern  public  utility,  and  some  of  them,  at  least, 
can  be  distinguished  from  those  already  discussed  and 
shown  not  to  be  actually  conflicting  authorities. 

One  of  the  leading  cases  wliich  is  apparently  opposed  to 
the  principle  in  question  is  that  of  Mauldin  vs.  Greenville,* 
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ing  an  electric-light  plant,  so  far  as  it  was  concerned  with 
supplying  private  residences.  The  court  admits  that  there 
is  no  power  expressly  given  the  city  to  provide  itself  with 
light  for  public  purposes.  This  decision,  therefore,  can- 
not be  said  to  oppose  the  doctrine  that  where  the  city  has 
the  power  expressly  given  to  furnish  light  for  city  use  it 
may  as  incidental  to  such  use  and  in  connection  therewith 
extend  the  service  to  private  parties.  That  is  to  say,  in  this 
case  the  statute  fails  to  grant  power  in  the  city  to  furnish 
light  for  any  purpose  and  in  any  way,  so  that  the  court  is 
not  passing  on  the  question  under  discussion  in  the  former 
cases. 

In  this  case  the  court  expressed  itself  as  follows :  "Qearly, 
the  charter  does  not  give  the  power  to  purchase  this  plant 
in  express  words.  It  does  not  so  give  even  the  power  to 
light  the  City,  but  we  assume  that  this  latter  power  may  be 
fairly  implied  from  the  grant  of  the  police  power.  .  .  .  This 
seems  to  be  a  new  question.  It  strikes  us  as  remarkable 
that,  in  the  multitude  of  cases  cited  by  the  distinguished 
counsel  who  argued  the  case,  there  should  not  be  in  one  of 
them  the  least  reference  to  this  precise  point.  We  have 
made  diligent  search,  and  have  not  been  able  to  find  one. 
We  must  decide  it,  but  without  any  help  from  authorities. 
The  City  has  the  express  power  to  own  property,  and  it  also 
has  the  implied  right  to  light  the  City.  Do  these  powers 
necessarily  imply  the  right  to  make  the  City  the  owner  of 
the  plant  and  a  manufacturer  of  electricity?  It  is  quite 
certain  that  such  power  is  not  '  essential '  to  the  declared 
objects  and  purposes  of  the  corporation.  .  .  .  But  consid- 
ering that  some  discretion,  as  to  the  mode  and  manner, 
should  be  allowed  the  municipality,  in  carrying  out  the 
conceded  power  to  light  the  streets  of  the  City,  we  hold  that 
the  purchase  of  the  plant  was  not  ultra  vires  and  void,  so 
far  as  it  was  designed  to  produce  electricity  suitable  for  and 
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used  in  lighting  the  streets  and  public  buildings  of  the  City. 
But  we  cannot  so  hold  as  to  the  purchase  of  so  much  of  that 
plant  as  furnished  the  incandescent  light  for  use  in  the 
interior  of  private  residences  and  places  of  business,  which 
cannot  be  properly  included  within  the  power  to  light  the 
streets  of  the  City.  ...  As  we  understand  it,  all  the  pow- 
ers given  to  the  City  Council  were  for  the  sole  and  ex- 
clusive purpose  of  government,  and  not  to  enter  into  private 
business  of  any  kind,  outside  of  the  scope  of  the  city  go- 
emment." 

This  case,  then,  in  refusing  the  right  of  the  city  to  accom- 
modate its  citizens  with  modern  lighting  service  for  their 
private  use  was  confessedly  decided  without  the  aid  of  au- 
thorities and  at  most  involves  the  construction  of  powers 
existing  by  implication  only  to  provide  for  public  lighting. 
While  the  spirit  of  the  case  is  hostile  it  cannot  be  said  to 
be  an  authority  in  conflict  with  the  line  of  decisions  above 
discussed,  for  they  involve  the  extension  of  the  authority 
expressly  given  the  city  to  provide  these  public  utilities  for 
its  own  wants,  and  together  therewith  those  of  its  citizens 
who  desire  to  avail  themselves  of  the  opportunity  and  arc 
willing  to  pay  therefor.  It  is  further  submitted  that  the 
decision  is  not  sound  and  that  the  court  was  in  error  in 
saying  that  "  all  the  powers  given  to  the  City  Council  were 
for  the  sole  and  exclusive  purpose  of  government."  There 
can  be  no  question  under  the  law  that  the  powers  of  munici- 
palities are  much  broader  than  this,  as  common  observation 
shows  must  be  the  case  in  practice. 

In  referring  to  this  case  the  court  of  Nebraska  in  Chris- 
tensen  vs.  City  of  Fremont,*  decided  in  1895,  said,  "  that 
while  the  power  to  light  the  streets  authorizes  the  erection 
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not  authorize  one  for  supplying  light  to  private  buildings." 
The  court  then  goes  on  to  admit  that  "  the  act  of  1889.  .  . 
extends  the  grant  of  power  to  the  purpose  in  question/' 
saying:  "  We  have,  thus,  elaborated  on  the  grant  of  powers 
because  the  conclusions  reached  convince  us  that  in  the 
absence  of  the  act  of  1889  the  city  could  not  have  devoted 
any  revenue  to  the  purpose  of  maintaining  a  plant  to  fur- 
nish light  for  private  consumers."  This  case,  then,  is 
not  an  authority  in  conflict  with  the  principle  under  dis- 
cussion for  the  reason  that  the  decision  was  made  six  years 
after  the  passage  of  an  act  expressly  permitting  the  city 
to  serve  its  inhabitants  with  electric  light,  which  act  was 
recognized  by  the  decision  as  having  this  effect  on  the  case. 
These  expressions  of  the  court  on  the  subject  are  mere 
dicta,  having  no  force  of  law  whatever  and  were  not  neces- 
sary or  proper  in  the  decision,  for  they  are  directly  contrary 
to  what  the  court  admits  to  be  the  law. 

In  the  case  of  Spaulding  vs.  Town  of  Peabody,*  the 
court  denies  the  defendant  the  right  to  furnish  light  to 
its  inhabitants  in  the  absence  of  any  express  statutory 
power  in  connection  with  supplying  the  streets  and  public 
places  of  the  city.  The  court  in  this  case  fails  to  follow 
its  earlier  decisions  holding  that  the  providing  of  clocks, 
scales  and  the  like  is  a  public  purpose  and  within  the  in- 
herent power  of  cities.  It  can  hardly  be  successfully  main- 
tained that  the  supply  of  light  and  heat  by  the  municipality 
for  the  private  wants  of  citizens  in  connection  with  its  plant 
for  supplying  the  public  needs  is  any  less  a  public  purpose 
than  the  providing  of  town  clocks,  scales,  and  pumps,  nor 
that  the  convenience  and  comfort  of  its  citizens  would  re- 
quire the  one  and  not  the  other.  In  fact,  experience  shows 
that  in  crowded  city  life  electric  light  and  gas  as  well  as  a 

1  153  Mass.,  129. 
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wholesome  supply  of  water  in  private  houses  and  places  of 
business  are  practically  necessities,  and  there  can  be  no  doubt 
that  the  adequate  supply  of  such  public  utilities  tends  very 
materially  to  the  preservation  of  public  health  and  peace  and 
to  the  protection  of  property.  This  court  had  found  that 
the  supply  of  water  by  a  waterworks  system  is  a  public 
purpose  and  also  had  conceded  that  the  Legislature  has  un- 
questioned power  to  permit  cities  to  provide  gas  or  electric- 
light  for  the  private  use  of  its  citizens.* 

In  refusing  to  find  such  power  by  implication  the  court 
says :  "  It  is  wholly  for  the  Legislature  to  determine,  with- 
in the  limitations  of  the  Constitution,  the  powers  which 
towns  shall  possess,  and  when  it  appears  that  the  custom 
of  the  Legislature  has  been  specifically  to  define  from  time 
to  time  the  purposes  for  which  towns  may  raise  money  by 
the  taxation  of  their  inhabitants,  and  when  the  Legislature 
can  at  any  time  grant  additional  powers  if  they  are  deemed 
necessary,  a  somewhat  strict  construction  of  existing 
statutes  seems  reasonable,  and  in  accordance  with  the  pre^ 
sumed  intention  of  the  Legislature.  .  .  .  The  subject  of 
constructing  and  maintaining  gas  or  electric  works  for  the 
manufacture  of  gas  or  electricity  and  the  distribution  there- 
of through  the  streets  of  towns  and  cities,  for  the  purpose 
of  furnishing  light  is  one  of  too  much  importance  to 
be  attached  as  a  mere  incident  to  the  power  given  to 
erect  and  maintain  street  lamps,  and  we  think  that  if 
the  Legislature  had  intended  that  towns  generally  should 
have  authority  to  erect  and  maintain  such  works,  the 
authority  would  have  been  plainly  expressed  in  the 
statutes " 
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New  England  are  peculiar  in  that  power  nnist  be  given 
them  expressly  and  that  money  can  be  raised  by  taxation 
•only  for  purposes  expressed  in  the  statute  or  incidental  to 
such  purposes/  With  this  in  mind  it  will  be  seen  that  the 
case  just  mentioned  is  not  applicable  to,  or  binding  on,  our 
courts  generally  for  an  examination  of  our  city  charters 
will  disclose  no  attempt  at  such  detailed  legislation  as  was 
found  binding  on  this  particular  court. 

It  is  of  interest  to  note  that  after  this  decision  was 
handed  down,  January  12,  1891,  the  Legislature  promptly 
acted  upon  the  suggestion  made  in  the  case,  and  passed  a 
general  act,  which  was  approved  June  4,  1891,  giving  any 
city  or  town  the  power  to  construct,  purchase  or  lease,  and 
maintain  within  its  limits  one  or  more  plants  for  the  manu- 
facture and  distribution  of  gas  or  electricity  for  furnishing 
light  for  the  municipal  use,  or  light,  heat  or  power,  except 
for  the  operation  of  electric  cars,  for  the  use  of  its  inr 
habitants.*  This  act  was  passed  pursuant  to  the  Opinion 
of  the  Justices,*  rendered  May  27,  1890,  in  which  the  court, 
in  response  to  the  question  propounded  to  it  by  the  Legis- 
lature, stated  that  it  was  within  the  province  of  that  body 
to  confer  upon  towns  and  cities  the  power  to  manufacture 
and  distribute  gas  or  electricity  for  the  use  of  their  in- 
habitants. 

The  appellate  court  of  Illinois  in  Village  of  Ladd  vs. 
Jones,*  decided  in  1895,  in  refusing  recovery  for  electric 
lighting  furnished  under  an  ordinance  by  the  plaintiff  city 
to  one  of  its  inhabitants  for  private  use,  took  the  position 
that  such  city  acted  without  authority  in  furnishing  such 
light  because  such  power  had  not  been  expressly  granted 

»  Dillon,  Municipal  Corporations,  sec.  30. 
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to  it,  and  expressed  itself  to  the  effect  that,  "  powers  granted 
to  cities  and  villages  by  Legislative  grant  must  be  strictly 
construed."  It  is  to  be  regretted  that  the  case  is  not  dis- 
cussed more  at  length  so  that  the  reason  for  the  decision 
might  more  clearly  appear,  and  also  that  this  question  has 
not  been  passed  upon  by  the  supreme  court  of  the  State. 
In  the  case  of  Blanchard  vs.  Village  of  Benton,*  this  same 
court  in  1903  indicates  that  it  is  still  of  the  opinion  ex- 
pressed in  the  former  case. 

The  Supreme  Court  of  New  Jersey  in  Howell  vs.  Mill- 
ville,*  decided  in  1896,  even  denies  that  an  act  "  authorizing 
the  lighting  of  public  streets,  and  places  in  the  cities,  towns, 
townships,  boroughs,  and  villages  of  the  State  and  to  erect 
and  maintain  the  proper  appliances,  etc.,"  gives  the  power 
to  a  municipality  to  erect  and  maintain  an  electric-light  plant 
to  light  its  streets.  It  is  submitted  that  in  view  of  this 
express  statute  the  case  in  refusing  to  find  auhority  for  the 
city  to  erect  and  maintain  an  electric-light  plant,  for  supply- 
ing the  public  wants,  is  unsound  in  its  reasoning  and  so 
narrow  in  its  construction  as  not  only  to  fail  to  give  effect 
to  the  intention  of  the  legislature,  but  virtually  to  annul  the 
enactment.  The  case  is  unsupported  by  authorities  and 
does  not  represent  the  attitude  of  our  courts  outside  of 
the  particular  jurisdiction. 

Finally  a  California  case  decided  in  February,  1906, 
Hyatt  vs.  Williams,*  also  refuses  to  accept  the  doctrine  of 
implied  powers  in  this  connection.  It  says :  "  The  terms 
of  the  express  g^ant  of  the  power  to  provide  light  for  the 
public  purposes  named  do  not  indicate  any  intention  to  give 
the  distinct  and  larger  power  to  establish  a  plan  for  furnish- 
ing light  for  private  use  to  all  the  inhabitants  of  the  city  who 

1 109  111.  App.,  569.  2  60  N.  J.  L.,  95. 

« 84  Pac,  41. 
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may  desire  it,  and  no  such  intention  can  be  imputed  to  the 
framers  of  the  charter  from  the  language  there  employed. 
.  .  .  The  question  whether  or  not,  if  the  city  had  erected 
or  should  erect  a  plant  to  supply  electric  light  for  the  public 
streets,  public  places,  and  public  buildings,  it  would  have 
power  to  distribute  any  surplus  thereof  to  the  inhabitants 
for  private  use  does  not  arise  in  the  case."  In  the  course 
of  this  rather  arbitrary  decision  the  court  unfortunately 
speaks  only  very  briefly  of  the  reasons  for  holding  that  the 
power  of  the  municipality  must  be  so  limited ;  and  no  case 
is  discussed  or  even  cited  and  no  authority  whatever  is  re- 
ferred to  except  the  general  definition  of  the  powers  of  muni- 
cipal corporations  formulated  by  Judge  Dillon  over  forty 
years  before  and  probably  twenty  years  before  electricity 
was  thought  of  for  lighting  purposes  as  it  is  now  enjoyed. 
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What  are  Municipal  Purposes  Within  the  Meaning 
OF  the  Constitution 

The  attitude  of  our  courts  in  their  construction  of  con- 
stitutional limitations  on  powers  vested  in  cities  by  statutory 
enactment  when  such  authority  is  attacked  on  the  theory 
that  the  expenditure  of  money  in  carrying  out  such  powers 
would  be  illegal  and  beyond  the  powers  of  municipalities 
also  favors  an  increase  of  the  sphere  of  municipal  activity. 
This  line  of  decisions  is  not  concerned  with  the  doctrine  of 
the  implied  powers  of  municipal  corporations  but  with  con- 
struing their  statutory  powers  within  the  meaning  of  the  Con- 
stitution in  order  to  determine  what  are  municipal  purposes 
for  the  support  of  which  the  people  may  be  required  to  pay 
by  taxation.  Although  any  abuse  of  authority  which  causes 
the  imposition  of  taxation  without  right  has  been  jealously 
guarded  against  by  our  courts  as  a  violation  of  one  of  the 
very  first  and  most  fundamental  of  principles  since  the  day 
of  Magna  Charta,  it  is  submitted  the  authorities  show  that 
our  courts  have  been  very  liberal  in  extending  the  meaning 
of  the  term,  "municipal  purpose,"  so  as  to  permit  our 
cities  promptly  to  take  advantage  of  new  inventions  and 
modern  conveniences  for  their  inhabitants. 

The  case  of  Hequembourg  vs.  City  of  Dunkirk,*  decided 

in  1888,  was  an  action  to  enjoin  the  defendant  city  from 

constructing  an  electric-light  plant.    The  question  decided 

by  this  case  is  whether  the  issuing  of  bonds  to  establish  an 

149  Hun,  550. 
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dectric-Iight  system  for  the  purpose  of  supplying  the  said 
city  and  its  inhabitants  with  electricity  is  in  violation  of 
article  8,  section  11  of  the  Constitution,  which  provides 
that  "  no  county,  city,  town  or  village  shall  hereafter  give 
any  money,  .  .  .  nor  shall  any  such  county,  city,  town  or 
village  be  allowed  to  incur  any  indebtedness,  except  for 
county,  city,  town  or  village  purposes."  In  refusing  to 
enjoin  the  erection  of  the  plant  the  court  held  that  furnish- 
ing electricity  for  the  private  use  of  the  citizens  was  the 
performance  of  a  municipal  purpose  when  done  in  connec- 
tion with  the  ownership  and  operation  of  the  plant  for  sup- 
plying the  public  needs  of  the  city,  saying  in  part :  "  We 
think  it  may  safely  be  assumed  that  the  lighting  of  the 
streets  and  public  places  is  one  of  the  duties  devolving  upon 
the  municipal  government,  and  is  a  city  purpose  within  the 
provisions  of  the  Constitution.  What  is  and  what  is  not 
a  municipal  purpose  is,  in  many  cases,  doubtful  and  un- 
certain, and  it  is  the  duty  of  the  courts  in  such  cases  to 
give  weight  to  the  legislative  determination  and  not  to 
annul  its  acts,  unless  it  clearly  appears  that  the  act  was 
not  authorized.  ...  If  we  are  correct  in  this  view,  we  fail 
to  see  wby  gas  or  electric  light  works  may  not  be  sanctioned 
on  the  same  theory.  The  lighting  of  the  streets  by  gas 
involves  the  necessity  of  laying  mains  through  the  streets, 
with  which  the  lamps  may  be  supplied  with  gas;  and,  in 
lighting  by  electricity,  the  stringing  of  wires  or  the  laying 
of  conduits,  through  which  the  electricity  may  be  conveyed. 
Light  in  dwellings  is  as  important  and  essential  as  upon  the 
streets,  and  promotes  the  general  comfort,  safety  and  wel- 
fare of  the  inhabitants;  and  when  it  is  supplied  in  connec- 
tion with  that  which  is  furnished  by  the  municipality,  un- 
der its  duty  to  the  public,  we  think  it  may  be  regarded  as 
an  incident  thereto,  and  one  of  the  purposes  for  whidi  the 
mimicipality  may  properly  contract." 
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The  case  of  The  People  ex  rel.  Murphy  vs.  Kelly/  de- 
cided in  1879,  is  a  leading  one  and  indicates  the  liberal 
policy  of  the  courts  in  this  connection  to  be  one  of  long 
standing.  In  the  course  of  its  decision,  finding  that  the 
cities  concerned  had  the  power  to  erect  the  Brooklyn  bridge, 
the  court  said :  "  Having  nothing  to  say  about  the  wisdom 
of  the  legislation  under  consideration,  I  am  confident  in 
the  conclusion  that  the  construction  of  this  bridge  is  a  city 
purpose  of  each  city,  and  that  each  city  can  incur  debt  for 
the  same,  and  that  the  act  of  1875  ^s  not  in  conflict  with 
any  provisions  of  the  constitution." 

The  case  of  Sun  Publishing  Ass'n.  vs.  Mayor,^  is  of 
special  interest  as  showing  the  attitude  of  the  court  with 
reference  to  the  increasing  and  elastic  powers  belonging 
to  municipal  corporations.  The  court  defined  its  position 
on  the  question  clearly  and  frankly  as  follows :  "  The  ques- 
tion is  then  raised  whether  a  rapid  transit  railroad,  wholly 
within  the  limits  of  a  city,  is  a  city  purpose.  ...  In  con- 
sidering this  question  it  must  be  premised  that  cities  are 
not  limited  to  providing  for  the  strict  necessities  of  their 
citizens.  Under  legislative  authority,  they  may  minister 
to  their  comfort,  health,  pleasure,  or  education.  ...  To 
hold  that  the  Legislature  of  this  State,  acting  as  the  parens 
patri:e,  may  employ  for  the  relief  or  welfare  of  the  in- 
habitants of  the  cities  of  the  State  only  those  methods  and 
agencies  which  have  proved  adequate  in  the  past  would  be 
a  narrow  and  dangerous  interpretation  to  put  upon  the  fun- 
damental law.  No  such  interpretation  has  thus  far  been 
placed  upon  the  organic  law  by  the  courts  of  this  State. 
Whenever  the  question  has  been  considered,  it  has  been 
universally  treated  in  the  broadest  spirit.  .  .  .  The  true 

1 76  N.  Y.,  475. 

2  8  App.  Div.  (N.  Y.),  230;  affirmed  152  N.  Y.,  257. 
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test  is  that  which  requires  that  the  work  shall  be  essentially 
public  and  for  the  general  good  of  all  the  inhabitants  of  the 
city.  It  must  not  be  undertaken  merely  for  gain  or  for 
private  objects.  Gain  or  loss  may  incidentally  follow,  but 
the  purpose  must  be  primarily  to  satisfy  the  need  or  con- 
tribute to  the  convenience  of  the  people  of  the  city  at  large. 
Within  that  sphere  of  action,  novelty  should  impose  no 
veto.  Should  some  inventive  genius  by  and  by  create  a 
system  for  supplying  us  with  pure  air,  will  the  representa- 
tives of  the  people  be  powerless  to  utilize  it  in  the  great 
cities  of  the  State,  however  extreme  the  want  and  danger- 
ous the  delay  ?  Will  it  then  be  said  that  pure  air  is  not  so 
important  as  pure  water  and  clear  light?  We  apprehend 
not." 

The  New  York  Supreme  Court  reiterated  in  1900  its 
favorable  attitude  toward  the  increase  of  the  sphere  of 
municipal  activity  in  the  case  of  Parsons  vs.  Van  Wyck.* 
In  this  case  it  refused  relief  on  an  action  brought  by  a 
taxpayer  to  restrain  an  alleged  unlawful  expenditure  of 
municipal  funds  by  the  defendants,  who  were  members  of 
the  Soldiers'  and  Sailors'  Memorial  Arch  Commission  of 
the  City  of  New  York  provided  for  by  chapter  522  of  the 
Laws  of  1893,  and  were  engaged  in  erecting  a  proposed 
memorial  monument  in  Riverside  Park  near  Eighty-ninth 
Street.  The  court  stated  its  decision  after  referring  to 
other  similar  cases  by  saying,  "  In  the  same  liberal  spirit, 
we  think  the  erection  of  a  beautiful  monument  or  memorial 
is  serving  a  public  purpose." 

In  the  case  of  Townsend  vs.  City  of  Boston,*  decided 
in  1905,  the  Supreme  Court  of  Massachusetts  recognized 
and  held  to  be  valid  a  statute  under  which  the  city  of 
Boston  owned  and  operated  a  certain  ferry.     The  case  was 

1  56  App.  Div.  (N.  Y.),  329.  »  187  Mass.,  283. 
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an  action  in  tort  for  personal  injuries  sustained  by  the 
plaintiff  to  the  action  while  a  passenger  on  a  ferry  boot 
which  the  defendant  city  owned  and  was  operating. 

In  the  Opinion  of  the  Justices/  as  given  in  1890,  in  re- 
ply to  certain  questions  submitted  to  the  court  by  the  Legis- 
lature, it  is  held  that,  if  the  Legislature  be  of  the  opinion 
that  the  general  welfare  and  convenience  of  the  inhabitants 
of  municipalities  will  be  promoted  by  giving  the  cities  the 
power  of  furnishing  them  with  gas  or  electricity  for  light, 
such  power  may  be  so  conferred  within  the  Constitution. 
In  the  course  of  its  opinion  the  court  said  that :  "  The 
statutes  are  well  known  which  authorize  cities  and  towns 
to  maintain  waterworks  for  supplying  their  inhabitants  with 
water,  and  the  constitutionality  of  these  statutes  has  not 
been  doubted."  The  court  defines  the  limitation  to  be 
placed  on  this  power  in  Opinion  of  the  Justices,*  in  refusing 
the  right  of  the  Legislature  within  the  Constitution  to  con- 
fer on  municipalities  the  power  to  purchase  and  to  furnish 
coal  and  wood  for  fuel  to  its  inhabitants  because  the  carry- 
ing on  of  such  a  business  for  the  public  benefit  could  not 
be  regarded  as  a  public  or  municipal  service. 

The  case  of  Middleton  vs,  St.  Augustine,*  decided  in 
1900,  holds  that  under  the  Constitution  of  that  State  the 
Legislature  can  authorize  municipal  corporations  to  erect 
and  own  electric-light  plants  for  supplying  lights  to  their 
citizens  and  to  issue  bonds  for  such  purpose,  either  with 
or  without  the  sanction  of  its  individual  citizens  or  tax- 
payers because  the  purpose  is  municipal.  To  the  same 
effect  is  the  case  of  Greensboro  vs.  Scott,*  decided  in  1905. 
In  this  case  the  court  held  valid  the  issue  of  bonds  to  pro- 
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system  and  for  the  grading  and  paving  of  its  streets.  The 
case  of  Newport  vs.  Unity/  which  was  decided  in  1896, 
holds  to  this  same  rule  of  law  for  that  State.  In  the 
case  of  State  ex  rel.  vs.  Allen,*  decided  in  1903,  the  power 
by  virtue  of  statutory  enactment  is  recognized  in  the  city 
to  own  and  operate  an  electric  plant  for  the  use  of  the 
city  and  its  inhabitants  because  its  ptnT)ose  is  public  The 
case  of  Hazlehurst  vs.  Mayes,*  in  1904  decided  this  to  be 
the  law  in  the  state  of  Mississippi. 

The  case  of  Mealy  vs.  Hagerstown,*  decided  in  1901, 
states  this  well  est5U)lished  rule  of  law  as  follows :  "  It 
[the  defendant  city]  is  certainly  authorized  to  provide  for 
lighting  the  streets  and  other  public  places  within  the  cor- 
porate limits.  We  do  not  understand  it  to  be  seriously 
questioned  that  it  can  furnish  light  to  its  citizens,  if  the 
act  of  1900  is  valid.  There  are  many  cases  which  establish 
the  right  of  a  municipality,  owning  its  plant  for  lighting, 
to  provide  light  to  its  citizens  just  as  it  may  supply  them 
with  water,  if  the  legislature  so  authorizes." 

The  case  of  State  ex  rel.  vs.  City  of  Toledo,*  decided  in 
1891,  is  of  special  interest  because  it  refused  to  enjoin  the 
defendant  city  from  supplying  natural  gas  for  its  public  use 
and  the  private  use  of  its  inhabitants.  The  very  clear  and 
conrnKwi-sense  reasoning  of  the  court  follows :  "  Taxation 
implies  an  imposition  for  a  public  use.  .  .  .  But  what  are 
public  purposes  is  a  question  that  must  be  left  to  the  legis- 
lature, to  be  decided  upon  its  own  judgment  and  discretion. 
Water,  light  and  heat  are  objects  of  prime  necessity.  Their 
use  is  general  and  universal.  It  is  now  well  settled  that 
the  l^slature  in  the  exercise  of  its  constitutional  power 

168N.  H^  g87-  *i78  Mo.,  555. 

»  84  Miss.,  7.  *  92  Md,  741. 
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may  authorize  cities  to  approprate  real  estate  for  water- 
works, etc.  What  we  have  said  in  reference  to  waterworks 
is  for  the  most  part  applicable  to  the  erecting  and  main- 
taining of  natural  or  artificial  gas  works.  Heat  being  an 
agent  or  principle  indispensable  to  the  health,  comfort  and 
convenience  of  every  inhabitant  of  our  cities,  we  do  not 
see  why  through  the  medium  of  natural  gas,  it  may  not  be 
as  much  a  public  service  to  furnish  it  to  the  citizens  as  to 
furnish  water.  It  is  sufficient  if  every  inhabitant  who  is 
so  situated  that  he  can  use  it,  has  the  same  right  to  use  it  as 
the  other  inhabitants.  The  establishmment  of  natural  gas- 
works by  municipal  corporations,  with  the  imposition  of 
taxes  to  pay  the  cost  thereof,  may  be  a  new  object  of  muni- 
cipal policy;  but  in  deciding  whether  in  a  given  case  the 
object  for  which  taxes  are  assessed  is  a  public  or  a  private 
purpose,  we  cannot  leave  out  of  view  the  progress  of  so- 
ciety, the  change  of  manners  and  customs  and  the  develop- 
ment and  growth  of  new  wants,  natural  and  artificial,  which 
may  from  time  to  time  call  for  a  new  exercise  of  legislative 
power;  and  in  deciding  whether  such  taxes  shall  be  levied 
for  the  new  purposes  that  have  arisen  we  should  not,  we 
think,  be  bound  by  an  inexorable  rule  that  would  embrace 
only  those  objects  for  which  taxes  have  been  customarily 
and  by  long  course  of  legislation  levied."  The  validity  of 
this  Ohio  Statute  giving  municipal  corporations  the  power 
to  supply  their  inhabitants  with  gas  was  sustained  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Hamil- 
ton Gaslight  &  Coke  Co.  vs.  Hamilton  City.^ 

Finally  Judge  Cooley  in  his  excellent  work  on  Taxation 
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large  towns,  is  not  disputed.  .  .  .  Cities  may  also  be  au- 
thorized to  construct  gasworks  in  order  to  furnish  their 
citizens  with  light  as  well  as  to  supply  the  corporate  needs. 
..."  The  principle  laid  down  by  the  cases  above  re- 
ferred to  and  others,  is  stated  in  10  American  and  English 
Encyclopaedia  of  Law,  p.  865,  as  follows :  "  It  is  generally 
agreed  that  the  legislature  has  the  power  to  authorize  a 
municipality  to  own  and  operate  an  electric-light  plant  which 
shall  furnish  not  only  the  lights  needed  by  the  municipality 
for  lighting  the  streets  and  public  places,  but  lights  to  the 
inhabitants  for  their  private  purposes."  * 

^  See  also  the  cases  of  Mitchell  vs.  City  of  Negaunee,  113  Mich.,  359; 
Linn  vs.  Borough  of  Chambersburg,  160  Pa.,  511;  Levis  vs.  City  of 
Newton,  75  Fed.,  884;  Norwich  Gas  and  Electric  Co.  vs.  Norwich,  76 
Conn.,  565. 
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CHAPTER  VI 

Exemption  from  Taxation  of  Municipal  Property 
Used  for  Supplying  Public  Utilities 

The  facility  with  which  a  municipal  corporation  may 
increase  its  sphere  of  activity  by  assuming  the  operation  of 
public  utilities  is  largely  affected  by  die  attitude  of  the  gov- 
ernment towards  the  property  devoted  to  these  purposes  as 
expressed  in  the  law  witfi  r^;ard  to  their  taxation.  For 
even  where  taxes  are  imposed  with  the  single  idea  of  se- 
curing revenue,  which  of  course  is  usually  the  case,  a  muni- 
cipality whose  waterworics  or  other  public  utilities  owned 
and  operated  by  it  are  not  subject  to  either  federal,  state,  or 
local  taxation  can  perform  the  desired  service  much  more 
easily  dian  it  could  were  such  property  subject  to  taxation. 
The  attitude  of  the  courts  with  r^;ard  to  the  taxation  of 
municipal  property  has  therefore  an  important  bearing  on 
the  subject  under  consideration. 

This  subject  may  be  treated  from  the  point  of  view  of 
constitutional  power  and  from  that  of  judicial  construction 
of  existing  statutes.  Since  the  decision  of  the  United 
States  Supreme  Court  in  the  case  of  South  Carolina  vs. 
United  States,*  it  must  be  accepted  as  the  law  that  the 
United  States  government  has  the  power  to  tax  all  business 
undertakings  of  municipal  corporations.  In  this  case  it 
was  held  that  the  state  dispensaries  for  the  sale  of  liquor 
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There  is  also  no  doubt  as  to  the  power  of  the  states  un- 
der the  ordinary  state  constitutions  to  tax  the  property  of 
municipal  corporations.  But  generally  such  constitutional 
provisions  do  not  require  the  taxation  of  even  what  is  re- 
garded as  the  private  property  of  municipal  corporations. 
The  court  of  Kentucky  however  has  taken  the  other  view 
of  the  constitution  of  that  state.* 

When  we  consider  the  law  as  laid  down  by  the  courts  in 
the  absence  of  pertinent  constitutional  provision,  we  must 
distingui^  between  the  property  of  municipal  corporations 
iidiich  is  used  for  a  distinctly  governmental  purpose  and 
that  which  is  used  in  connection  with  the  operation  by  such 
corporations  of  a  municipal  public  utility. 

The  rule  of  law  is  universally  accepted  by  all  our  courts 
to  the  effect  that  public  property  and  the  instrumentalities 
of  government,  whether  pertaining  to  the  federal,  state,  or 
municipal  government,  which  are  held  for  public  or  govern- 
mental purposes,  are  not,  in  the  absence  of  a  statute  to  that 
effect,  subject  to  taxation.  Although  this  immunity  from 
taxation  is  generally  confirmed  expressly  by  constitutional 
provisions  or  statutory  grants  it  is  based  on  one  of  the 
most  fundamental  principles  of  government  and  good  busi- 
ness methods  and,  in  the  absence  of  any  express  provision, 
is  implied  by  our  courts  from  the  necessity  of  preventing 
the  functions  and  activities  of  government  from  being  in- 
terfered with  or  impeded.  This  principle  is  strictly  ad- 
hered to  for  the  further  practical  purpose  of  avoiding  the 
useless  and  inconsistent  formality  of  permitting  the  gov- 
ernment to  tax  itself  to  pay  itself  money  which  could  only 
be  finally  secured  by  other  taxation.*  It  is  evident  that 
no  benefit  could  accrue  from  such  a  proceeding  except  to 
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the  taxing  officers  whose  compensation  would  simply  add  so 
much  more  to  the  net  amount  necessary  to  be  raised  for  the 
support  of  the  government.* 

While  the  authorities  are  uniform  in  exempting  from  tax- 
ation by  implication  property  held  and  used  by  the  muni- 
cipality for  public  and  governmental  purposes,  all  the  courts 
cannot  be  said  to  be  of  the  opinion  that  property  of  muni- 
cipal corporations  which  is  used  by  them  in  their  private 
business  capacity  in  furnishing  such  public  utilities  as  gas, 
water  and  electric  light  is  entitled  to  such  exemption. 
In  fact  as  has  been  said  the  court  of  one  jurisdiction  has 
held  a  statute  expressly  exempting  such  property  from 
taxation  to  be  unconstitutional* 

It  is  submitted,  however,  that,  if  within  the  meaning  of 
the  constitution,  the  provision  of  these  utilities  is  a  public 
purpose  and  the  property  so  used  is  devoted  to  a  public 
trust,  for  the  acquisition  of  which  money  may  be  raised 
by  taxation  because  the  purpose  is  a  public  or  municipal  one, 
the  property  so  acquired  and  used  should  be  entitled  to  ex- 
emption from  taxation  the  same  as  other  city  property.  As 
a  matter  of  reason  if  the  purpose  is  such  a  municipal  one 
that  these  plants  of  the  city  providing  public  utilities  may 
be  acquired  and  maintained  by  taxation,  it  remains  public 
or  municipal  from  the  point  of  view  of  the  law  of  taxation ; 
and  as  a  practical  business  principle  the  taxing  of  such  prop- 
erty which  is  acquired  and  maintained  wholly  at  the  public 
expense  by  taxation,  except  as  some  revenue  may  be  de- 
rived from  its  use  and  operation,  is  simply  taxing  the  prop- 
erty of  the  city  for  its  own  support  with  the  necessary  re- 
sult that  nothing:  of  any  net  value  to  the  city  is  acquired  to 
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Nor  should  the  fact  that  revenue  may  be  derived  from  the 
operation  of  such  plants  by  the  city  change  the  principle  of 
their  exemption  from  taxation,  for  in  no  sense  can  that 
fact  alter  the  nature  of  the  use  to  which  such  property  is 
put  nor  the  purpose  accomplished  by  such  use.  And  this  is 
the  test  of  its  being  a  proper  subject  of  support  by  taxation 
and  of  exempticm  from  taxation.  That  revenue  may  be 
realized  from  such  plants,  tending  to  make  them  self-sup- 
porting, is  no  reason  for  subjecting  them  to  the  payment 
by  taxation  for  their  own  support  and  that  of  the  govern- 
ment to  which  they  belong.  This  incidental  matter  of 
revenue  does  not  change  the  nature  of  the  use  or  purpose 
of  such  property  from  a  public  governmental  one  to  one 
that  is  private  and  conducted  for  the  sole  purpose  of  pe- 
cuniary profit  and  so  liable  to  taxation,  as  is  contended  in 
some  of  the  cases  to  which  reference  will  be  made. 

That  public  property  yielding  revenue  is  not  a  proper 
subject  for  taxation  on  that  account  is  well  illustrated  in 
the  case  of  People  ex  rel.  vs.  Assessor  of  City  of  Brooklyn,* 
where  the  court  passed  upon  the  matter  of  the  right  of  the 
defendant  city  to  tax  property  within  its  limits  belonging  to 
the  city  of  New  York  and  used  by  such  city  for  a  landing- 
place  for  its  ferry  which  was  being  operated  between  the  two 
cities.  The  reasoning  of  the  court  in  refusing  such  right 
of  taxation  follows :  "  We  think  the  landing-place  was  not 
taxable,  upon  the  principle  that  property  used  for  public 
purposes,  is  not  a  taxable  subject,  within  the  purview  of 
the  tax  laws,  unless  specially  included.  ...  There  would 
be  manifest  incongruity  in  subjecting  to  taxation  for  pub- 
lic purposes  property  dedicated  to  or  acquired  under  legis- 
lative authority  for  public  and  governmental  use 

The  fact  that  the  city  of  New  York  operates  the  ferry 

1  III  N.  Y.,  505. 
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through  lessees,  and  derives  its  revenue  from  the  rental,  and 
not  from  the  operation  of  the  ferry  by  its  immediate  agents 
and  servants  does  not  make  the  franchise  or  the  landing 
taxable.  .  .  .  The  tax  is  imposed  on  the  land  as  the  prop- 
erty of  the  city,  and  not  on  the  lessees  in  respect  of  their 
interest." 

To  this  same  effect  is  the  case  of  City  of  Somerville  vs. 
City  of  Waltham,*  which  is  of  interest  for  the  further  reason 
that  it  assists  in  defining  the  scope  of  the  term  "muni- 
cipal purpose  "  in  connection  with  this  matter  of  taxation. 
The  court  said,  "  There  is  nothing  in  our  statutes  to  pre- 
vent a  city  or  town  from  acquiring  by  purchase  land  in 
another  city  or  town  for  municipal  purposes,  if  it  is  neces- 
sary or  expedient  for  the  interests  of  its  inhabitants  to  do 
so.  .  .  .  While  there  is  no  specific  exemption  from  taxation 
in  Pub.  St.  c.  II,  sec.  5,  of  the  property  of  counties  or  muni- 
cipal corporatictfis,  yet  it  is  well  settled  that  such  property, 
when  appropriated  to  public  uses,  is  exempt  from  taxation. 
...  As  the  land  in  question  was  purchased  for  the  purpose 
of  obtaining  therefrom  gravel  for  the  construction  and  re- 
pair of  streets  in  the  plaintiff  city,  and  has  since  been 
used  for  that  purpose,  we  have  no  doubt  that  it  is  appro- 
priated to  public  use,  and  is  exempt  from  taxation." 

But  that  property  which  had  been  purchased  for  the  pur- 
pose of  some  time  being  used  for  enlarging  the  jail  in  a 
certain  town,  but  which  had  not  been  actually  appropriated 
to  that  purpose  but  was  being  rented  to  private  parties,  will 
not  be  held  exempt  from  taxation  by  implication,  because 
it  was  not  devoted  to  a  public  use,  was  held  in  the  case  of 
Inhabitants  of  County  of  Essex  vs.  City  of  Salem.*  In 
this  case  the  court  stated  this  limitation  on  the  eeneral 
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absence  of  any  express  exemption  of  the  property  of  coun- 
ties from  taxation,  an  exemption  can  be  implied  only  when 
the  property  is  actually  appropriated  to  public  use." 

With  reference  specially  to  the  matter  of  the  exemption 
from  taxation  of  municipal  property  devoted  to  the  supply- 
ing of  such  public  utilities  as  gas,  water  and  electric  light 
for  the  city  and  its  citizens  the  following  cases  are  given 
to  illustrate  the  principle  of  law  involved.  The  case  of 
Wayland  vs.  County  Commissioners,*  in  1855,  decided  that 
lands  taken  by  the  city  of  Boston  under  an  act  *  for  supply- 
ing that  city  with  water  were  not  liable  to  taxation  within 
sudi  dty.  The  court  indicated  its  position  by  saying: 
^*  R^farding  this  land  as  taken  and  holden  for  the  public 
use,  and  the  buildings  erected  upon  it  as  necessarily  incident 
to  such  use,  they  are  both  to  be  held  public  works,  and  as 
such  exempted  from  taxation.  ...  It  can  only  be  on  the 
ground  that  this  land  was  taken  for  public  uses,  that  the 
exercise  of  the  right  of  eminent  domain  by  the  government 
can  be  justified.  ...  It  would  be  difficult,  we  think,  to  find 
any  class  of  cases  in  which  the  right  of  eminent  domain  is 
more  justly  or  wisely  exercised  than  in  provisions  to  supply 
otir  crowded  towns  and  cities  with  pure  water — ^provisions 
equally  necessary  to  the  health  and  safety  of  the  people." 

This  principle,  which  is  firmly  established  in  the  law  and 
good  sense  and  good  business  principles,  was  clearly  enun- 
ciated by  the  court  of  New  York  in  1880  in  the  case  of 
Rochester  vs.  Town  of  Rush,'  as  follows :  "  The  property 
assessed  forms  a  part  of  a  system  of  waterworks,  imposed 
upon  the  city  of  Rochester  by  direct  l^slative  enactment 
...  for  the  use  of  its  inhabitants,  and  the  extinguishment 
of  fires  .  .  .  and  the  work  undertaken  in  pursuance  of  its 

1 4  Gray,  500.  >  Sututes,  Massachusetts,  1846,  c  167. 

»8oN.  Y..  302. 
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directions  must  be  regarded  as  executed  for  the  public  good, 
and  the  property  therefore  held  for  public  purposes.  It  is 
itself  the  result  or  product  of  taxation.  It  stands  in  the 
place  of  the  money  so  raised,  and  therefore  cannot  be  taken 
or  diminished  by  taxation.  This  is  clearly  so  upon  prin- 
ciple, but  it  is  also  well  settled  by  authority.  ...  I  am  un- 
able to  perceive  that  in  any  sense  the  waterworks  can  be 
r^arded  as  the  private  property  of  the  city  as  distinguished 
from  property  held  by  it  for  public  use.  These  consider- 
ations lead  to  the  opinion  that  the  property  was  not 
taxable,  and  that  the  proceedings  on  the  part  of  the  as- 
sessors of  the  town  of  Rush,  in  regard  thereto,  cannot  be 
sustained." 

This  case  represents  the  great  weight  of  the  authority  on 
this  subject  and  its  reasoning  has  commended  itself  to  al- 
most all  our  courts.  In  so  far,  however,  as  the  court  re- 
fused the  right  of  one  municipality  to  tax  the  property  of 
another  within  its  limits  although  devoted  to  such  a  public 
use  as  the  furnishing  of  water  to  its  inhabitants,  the  law 
of  this  jurisdiction  has  been  changed  expressly  by  statute 
as  appears  from  the  case  of  People  ex  rel.  vs.  Hess,^  which 
decided  in  1898  that  the  property  belonging  to  the  water- 
works system  of  the  relator,  the  city  of  Amsterdam,  located 
in  the  town  of  Perth  was  subject  to  taxation.  The  court 
explains  its  decision  by  saying :  "  It  is  conceded  that  prior 
to  this  statute,*  the  property  assessed  was  not  liable  to 
taxation,  as  it  was  held  by  a  municipal  corporation  for  pub- 
lic use.  This  exemption  rested  on  no  statutory  provision, 
but  upon  a  principle  of  the  common  law  supported  by  nu- 
merous cases  in  England  and  this  country.     We  are  of  the 
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but  located  beyond  the  boundaries  of  the  municipality  is 
subject  to  general  taxation/* 

This  limitation  on  the  immunity  from  taxation  of  muni- 
cipal waterworks  property  as  made  expressly  by  statute 
was  fully  accepted  as  binding  on  the  court.  The  right  of 
the  l^slature  to  tax  such  property  of  the  municipality  has 
not  been  doubted,  although  the  expediency  of  doing  so  for 
the  general  purposes  of  taxation  may  be  open  to  question. 
Where  a  large  portion  of  such  property  is  within  the  limits 
of  another  town  or  city  the  courts,  under  statutory  provis- 
ion for  doing  so,  concede  that  the  latter  taxing  district  is 
entitled  to  revenue  from  such  property  in  the  form  of  taxes 
and  the  cases  of  Newport  vs.  Unity,*  and  Miller  vs.  Fitch- 
burg,*  so  hold.  This  same  limitation  would  seem  to  have 
been  intended  by  the  statute  of  New  Jersey  and  accepted 
by  the  court  in  its  decision  of  this  question  in  State,  Water 
Commissioners  of  Jersey  City  vs.  Gaffney.'  The  statute 
in  question  provided  that,  "All  real  estate  belonging  to  the 
mayor  and  cc«nmon  council  of  Jersey  Qty,  and  held  with- 
in the  county  of  Hudson  for  purposes  connected  with  the 
works  for  supplying  said  city  with  water  shall  hereafter 
be  exempt  from  taxation."  In  holding  such  property  with- 
in said  county  not  liable  for  taxation  the  court  said,  "  it  is 
true  that  the  property  was  not  in  actual  use  when  the  as- 
sessment was  made,  but  there  was  then  no  indication  of 
any  abandonment  of  the  purpose  to  use  it  for  a  reservoir; 
on  the  contrary,  it  is  clear  that  it  was  held  for  that  neces- 
sary purpose,  and  without  being  used  for  any  other." 

The  general  exemption  of  such  property  without  any 
limitation  as  to  location  was  allowed  as  early  as  1877  in  the 
case  of  Town  of  West  Hartford  vs.  Board  of  Water  Com- 

168  N.  H.,  587.  *  180  Mass.,  32. 
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missioners/  and  this  rule  seems  to  prevail  still  in  the  par- 
ticular jurisdiction.  The  action  arose  out  of  an  attempt 
on  the  part  of  the  plaintiff  municipality  to  tax  that  part  of 
the  waterworks  property  of  the  City  of  Hartford  which 
was  within  the  territory  of  the  former  city.  In  refusing 
this  right  the  court  said:  "The  [defendant]  Board  of 
Water  Commissioners  were  authorized  by  the  legislature 
to  purchase  and  hold  land  in  the  town  of  West  Hartford 
for  the  purpose  of  storing  and  carrying  it  thence  to  the 
city  of  Hartford  for  the  use  of  its  inhabitants.  .  .  .  Money 
in  the  keeping  of  a  municipality  as  the  result  of  the  exercise 
of  its  power  of  taxation,  for  one  public  use,  is  not  to  be 
made  to  pay  tribute  to  another  public  use.  It  has  ceased 
to  be  taxable  property  in  any  legislative  or  judicial  sense. 
The  introduction  of  a  supply  of  water  for  the  preservation 
of  the  health  of  its  inhabitants  by  the  city  of  Hartford  is 
unquestionably  ...  for  the  public  good  in  the  judicial 
sense  of  that  term;  not  indeed  as  the  discharge  of  one  of 
the  few  governmental  duties  imposed  upon  it,  but  as  rank- 
ing next  in  order.  .  .  .  Besides  the  fact  that  rents  at  the 
present  time  are  sufficient  to  pay  the  annual  charges  may 
be  only  a  fortunate  occurrence;  this  state  of  things  may  not 
continue  [and  does  not  make  its  property  subject  to  tax- 
ation]." 

The  same  principle  was  established  by  the  court  of  Ohio 
in  1894  in  the  case  of  the  City  of  Toledo  vs.  Yeager,*  as 
applied  to  a  municipal  gas  plant.  The  Constitution  of  that 
State  provided  that,  "  public  property  used  exclusively  for 
any  public  purpose  may  by  general  laws  be  exempted  from 
taxation."  After  finding  the  use  of  this  property  to  be 
public  on  the  authority  of  the  decision  of  the  case  of  State 
ex  rel.  vs.  City  of  Toledo,*  the  court  held  that  under  the 

144  Conn.,  36a     «8  Ohio  Cir.  Ct.  Rep.,  318.        *48  Ohio  St,  112. 
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authority  of  this  case  the  legislature  had  the  authority  to 
exempt  this  property  from  taxation  and  that  it  had  done 
so.  The  court  concluded  its  decision  by  saying:  "The 
evidence  shows  this  property  to  be  devoted  to  the  very  ptu"- 
poses  which  are  named  in  the  statute,  and  which  the  Su- 
preme Court  has  declared  to  be  p^lic  purposes." 

In  1903  this  principle  of  exemption  was  clearly  and  fully 
enunciated  by  the  court  of  Kansas  in  the  case  of  Sumner 
Co.  vs,  Wellington/  where  the  following  language  was 
used :  "  The  supplying  of  water  to  the  inhabitants  while 
not  strictly  a  governmental  function  so  much  affects  the 
health  and  welfare  of  the  people  as  to  be  closely  akin  to 
it.  .  .  .  The  ownership  and  the  purpose  being  public,  there 
are  good  reasons  why  the  property  should  be  exempted 
from  taxation.  .  .  .  The  Statute  makes  public  ownership 
of  property  the  ground  of  immunity  from  taxation,  and  as 
the  plant  in  question  is  absolutely  owned  by  the  city,  it  is 
strictly  within  the  terms  of  that  exemption.  The  fact  that, 
in  establishing  and  carrying  on  a  system  of  waterworks,  the 
city  furnishes  water  to  citizens  and  consumers  for  rental 
charges,  does  not  make  it  a  mere  business  enterprise  nor 
does  it  affect  the  exemption.  The  earnings  derived  from 
the  water  furnished  for  domestic  use  and  to  consumers  is, 
as  we  have  seen,  paid  into  the  city  treasury,  and  used  in 
carrying  on  the  city  government  and  thus  inures  to  the 
benefit  of  the  people  of  the  municipality." 

To  the  same  effect  is  the  case  of  Smith  vs.  Nashville," 
where  the  court  in  upholding  the  exemption  of  the  property 
of  the  municipal  waterworks  from  taxation  said :  "  To  pro- 
vide the  city  with  waterworks  is  very  broad  and  comprehen- 
sive and  was  obviously  intended  to  authorize  the  corporation 
to  furnish  the  inhabitants  of  the  city  with  water.     Having 

1 66  Kan.,  590.  *  88  Tcnn.,  464. 
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accepted  the  charter,  and  undertaken  to  exercise  this  author- 
ity in  the  matter  detailed  by  the  witness,  it  cannot  be  held 
that  the  city  in  doing  so  is  engaging  in  a  private  enterprise, 
or  performing  a  municipal  function  for  a  private  end.  It 
is  the  use  of  corporate  property  for  corporate  purposes  in 
the  sense  of  the  Revenue  Law  of  1877.  It  can  make  no 
difference  whether  the  water  be  furnished  the  inhabitants 
as  a  gratuity  or  for  a  recompense,  the  sum  raised  in  the 
latter  case  being  reasonable  and  applied  for  legitimate  pur- 
poses. So  raising  a  fund  to  help  defray  the  expense  of 
operating  the  waterworks,  and  to  keep  down  the  interest 
•  of  the  City's  indebtedness,  incurred  in  the  construction 
thereof,  is  no  more  engaging  in  business  for  gain  and  pro- 
fit than  would  be  the  assessment  and  collection  of  taxes  for 
that  or  any  other  legitimate  object.  To  the  extent  that 
money  is  realized  by  sale  of  water,  if  it  be  so  termed,  the 
necessity  of  laying  taxes  in  the  usual  way  is  diminished." 

This  sound  legal  and  business  principle  exempting  from 
taxation  municipal  property  devoted  to  the  public  use  of 
supplying  the  city  and  its  inhabitants  with  the  public  utili- 
ties of  gas  and  water  is  denied  application  and  refuted  as 
unsound  by  the  court  of  Kentucky.  The  case  of  City  of 
Louisville  vs.  Commonwealth,^  decided  in  1864,  shows  the 
attitude  of  that  court  to  be  a  peculiar  one,  and  the  law  of 
that  case  still  obtains  in  this  jurisdiction.  In  the  course 
of  its  decision  on  this  subject  of  tax  exemption  the  court 
defined  its  position  by  saying :  "  Whatever  property,  such 
as  court-houses,  prisons,  and  the  like,  which  becomes  neces- 
sary or  useful  to  the  administration  of  the  municipal  gov- 
ernment, and  is  devoted  to  that  use,  is  exempt  from  state 
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a  private  corporation,  and  for  its  own  profit,  such  as  vacant 
lots,  market  houses,  fire  engines,  and  the  like  is  subject 
to  taxation." 

That  this  cannot  be  the  law  is  beyond  question  and  the 
application  of  such  a  rule  might  result  in  the  total  destruc- 
tion of  cities  by  doing  away  with  their  fire  departments  in 
permitting  their  sale  for  non-payment  of  taxes.  The  posi- 
tion of  this  court  cannot  be  defended  from  the  standpoint 
of  law  or  reason  and  its  practical  application  would  be 
highly  dangerous.  Speaking  of  this  decision.  Judge  Cooley 
in  his  excellent  work  on  Taxation  says :  *  "  but  this,  unless 
confined  to  the  case  of  special  assessments,  would  seem  to 
be  limiting  the  implied  exemption  unreasonably,  and  cer- 
tainly more  than  other  cases  limit  it." 

This  same  court  in  1890  in  the  case  of  Qark  vs,  Louis- 
ville Water  Co.,*  held  to  be  unconstitutional  a  statute  of 
that  state  exempting  frc«n  taxation  all  of  the  property  of 
the  defendant  company,  the  entire  stock  of  which  was 
owned  by  the  city  of  Louisville.  The  court  found  that, 
"  the  first  section  of  our  Bill  of  Rights  provided  that  *  no 
man  or  set  of  men  are  entitled  to  exclusive,  separate  public 
emoluments  or  privileges  from  the  community  but  in  con- 
sideration of  public  service.'  "  We  think  it  evident  that  the 
furnishing  of  water  by  the  company  to  the  city  for  fire  pro- 
tection free  of  charge  was  not  what  induced  the  passage  of 
the  act.  .  .  .  The  reason  which  induced  the  attempted 
granting  of  the  exemption  must,  therefore,  have  been,  as 
indeed  the  act  recites,  that  the  sinking  fund  of  the  city,  or 
in  other  words  the  city  itself,  owned  all  the  water  company 
stock.  The  question,  therefore  is,  did  the  fact  that  the 
sinking  fund,  or  in  other  words  the  city,  owned  the  water 
company  stock,  constitute  a  valid  consideration  for  the  ex- 

1  Page  267.  *  90  Ky.,  515. 
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emption?  A  municipal  corporation  has  a  double  character. 
In  one  it  acts  strictly  in  its  governmental  capacity.  In  the 
other  for  the  profit  or  convenience  of  its  citizens.  Con- 
sidered in  the  latter  light  it  occupies  the  attitude  of  a  priv- 
ate corporation  merely,  while  in  the  former  it  is  an  arm  of 
the  state  government  or  a  part  of  its  political  power.  .  .  . 
The  property  necessary  to  the  exercise  of  those  duties  which 
are  strictly  governmental  is  exempt  from  taxation,  but  this 
is  not  so  of  that  which  is  held  by  the  municipality  for  the 
comfort  of  its  citizens,  individually  or  collectively,  or  for 
money-making  purposes  merely.  .  .  .  The  fact  that  the 
furnishing  of  water  may  incidentally  protect  from  fire  the 
public  buildings  of  the  state  will  not  supgprt  the  exemption." 
The  law  of  this  case  is  followed  and  extended  to  a  gen- 
eral application  of  this  rule  denying  the  right  of  exemption 
to  such  property  in  the  case  of  Covington  vs.  Common- 
wealth,* decided  in  1897.*  It  should  be  noted,  however, 
that  this  court  in  City  of  Covington  vs.  District  of  High- 
lands,' in  following  the  law  enunciated  in  the  Clark  case, 
supra,  denied  the  right  to  sell  the  municipal  waterworks 
property  for  non-payment  of  taxes  assessed  against  it;  but 
provided  in  case  of  failure  to  make  such  payment,  a  receiver 
for  the  property  might  be  appointed  to  collect  funds  with 
which  to  make  such  payment.  While  this  may  indicate  the 
desire  of  this  court  to  show  some  consideration  for  the  pre- 
servation of  the  integrity  of  such  a  system,  in  the  interest 
of  the  public  which  is  absolutely  dependent  upon  its  con- 
tinued operation,  it  is  submitted  that  the  effect  of  a  receiver  in 
the  great  majority  of  cases  would  be  fatal  to  the  successful 
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continuation  of  such  a  system,  and  would  result  in  its 
iinal  dissolution  and  destruction. 

The  court  of  Pennsylvania  as  early  as  1880  in  the  case 
of  Chadwick  vs,  Maginnes/  denied  the  right  of  a  municipal 
waterworks  plant  to  exemption  from  taxation  under  a 
statute  subjecting  to  taxation  all  property  not  expressly 
exempt,  and  especially  property  from  which  any  income  or 
revenue  is  derived.  In  this  decision  the  court  found  that : 
"  While  the  plaintiffs  in  error  are  in  one  sense  a  public  cor- 
poration, the  profits  and  benefits  enure  specially  to  the  citi- 
zens of  the  South  Ward,  even  to  the  extent  it  may  be  of 
relieving  them  fn>m  municipal  taxes.  Surely  it  was  never 
intended  that  such  a  corporation  should  be  exempt  from  all 
taxation,  while  others  are  compelled  to  bear  their  share  of 
the  ptd>lic  burden."  While  the  law  of  this  case  is  unsound 
under  practically  all  the  authorities  we  have  found,  except 
that  of  Kentucky,  it  is  the  legislature  rather  than  the  court 
that  is  responsible  for  the  inconsistent  position  taken  by  this 
<2ise  In  providing  tfiat  all  property  not  expressly  exempt 
and  especially  that  from  which  any  revenue  is  derived 
should  be  taxable,  it  is  submitted  that  an  emxieous  distinc- 
tion was  made  for  the  classification,  for,  under  the  argimient 
advanced  earlier  in  this  discussion  and  by  the  cases  cited, 
the  fact  that  revenue  is  realized  from  municipal  property 
is  not  a  sound  basis  for  subjecting  it  to  taxation. 

194  Pa.  St,  117. 


Digitized  by 


Google 


CHAPTER  VII 

Sale  of  Municipal  Property  Providing  Public 
Utilities 

The  ease  with  which  municipal  corporations  may  con- 
dtxct  business  enterprises  is  also  dependent,  but  in  an  inh 
verse  raitio,  upon  the  power  which  such  corporations  have  to 
alienate  ihtir  property.  For  experience  has  shown  that  in 
almost  all  cases  private  corporations  stand  ready  to  take 
over  the  operation  of  municipal  public  utilities  where  nnuni- 
cipal  corporations  are  becoming  embarrassed  or  are  re- 
ported to  have  made  a  failure  of  their  operation.  Indeed 
it  has  frequently  been  charged  that  influences  have  been 
brought  to  bear  to  secure  an  inefficient  operation  by  muni- 
cipal corporations  of  such  public  utilities  with  the  purpose 
of  cultivating  among  the  people  a  feeling  hostile  to  muni- 
cipal and  favorable  to  private  operation. 

The  attitude  of  the  courts  in  regard  to  recognizing  the 
power  in  municipal  corporations  to  dispose  of  municipal 
plants  has  therefore  an  important  bearing  on  the  answer  to 
the  question  which  is  herein  attempted,  viz..  What  is  the 
attitude  of  the  courts  toward  an  increase  in  the  sphere  of 
municipal  activity? 

The  Sfuppiying  of  cities  and  towns  and  their  citizens  with 
such  public  utilities  as  gas,  water  or  electric  light  for  pub- 
lic and  private  consumption  by  the  municipal  corporation 
is  the  perfonnance  of  a  public  duty,  and  the  property  so 
used  is  charged  with  a  public  trust  and  is  devoted  to  a  pub- 
66  [66 
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lie  purpose  the  same  as  other  city  property.  Such  property 
is  dedicated  irrevocably  to  the  performance  of  this  trust  due 
the  public  and  for  its  benefit  and  that  of  the  inhabitants  of 
the  municipality.  It  is  a  fundamental  principle  that  the 
trustee  cannot  disable  itself  from  performing  the  trust  by 
disposing  of  the  property  or  means  necessary  to  carry  out 
the  purposes  of  the  trust  relation  without  express  authority 
from  the  party  creating  the  trust  or  directing  its  administra- 
tion. The  power  does  not  inhere  in  the  trustee  to  defeat 
the  carrying  out  of  the  trust  by  disposing  of  the  trust  proi>- 
erty.  The  interests  of  the  beneficiaries  under  the  trust  are 
guarded  against  any  loss  on  this  account  by  the  courts  hold- 
ing that  such  property  cannot  be  disposed  of  by  the  muni- 
cipality unless  under  authority  conferred  specially  by  statute. 
The  State  alone,  which  attends  to  the  matter  of  creating 
these  trusts  as  well  as  to  the  selection  of  the  trustees,  has 
the  power  to  provide  for  their  destruction  by  sale  or  for 
their  diversion  as  to  trustees  by  lease  or  assignment.  Hav- 
ing the  sole  power  to  create,  the  State  alone  has  the  ability 
to  provide  for  a  change  of  trustee  or  a  winding-up  of  the 
trust  entirely;  so  that  in  the  absence  of  express  l^slative 
authority  the  courts  refuse  to  imply  the  right  in  the  muni- 
cipal corporation,  after  having  accepted  the  trust,  to  re- 
nounce its  duties  thereunder  or  to  dispose  of  the  trust  prop- 
erty and  thus  defeat  the  further  carryii^  out  of  the  trust. 
The  municipality  must  continue  to  perform  the  duties  to 
the  public  after  having  once  assumed  the  trust  and  under- 
taken to  serve  the  public  needs  and  those  of  the  inhabitants.^ 
When  the  power  to  own  and  operate  such  plants  for  sup- 
pl)ring  public  utilities  has  been  given  and  accepted  by  a 
city,  a  franchise  is  conferred  upon  it  for  the  purpose  of 
securing  some  advantage  to  the  public  and  for  the  benefit 

*  Dillon,  Municipal  Corporations,  sec.  650. 
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of  the  inh2J>itants  in  their  private  capacity.  Such  bene- 
ficiaries have  the  right  to  complain  in  case  of  its  reliquish- 
ment.  This  rule  is  based  on  the  general  principle  of  trusts 
as  well  as  upon  the  rule  that  quasi-public  corporations  are 
formed  in  order  to  serve  the  public.  The  duty  imposed  is  a 
personal  one  and  the  right  to  perform  it  together  with  the 
special  privileges  pertaining  thereto  is  granted  personally 
as  a  franchise,  on  condition  that  the  grantee  continue  in 
personal  control  of  such  power  and  in  the  performance  of 
its  duties.  The  carrying  out  of  the  duties  of  serving  the 
public  under  such  a  franchise  is  regarded  as  of  special  im- 
portance and  the  obligation  is  recognized  as  being  peculiar- 
ily  personal.  Having  selected  a  municipal  corporation 
which  is  responsible  and  capable  of  executing  the  duties  of 
the  trust  to  the  public  for  which  are  granted  special  privi- 
leges, amounting  in  most  cases  practically  to  a  monopoly, 
the  law  does  not  permit  the  city  to  transfer  its  rights  and 
the  accompanying  duties  to  another  party  which  may  or 
may  not  be  responsible  and  capable  of  adequately  serving 
the  public  and  its  inhabitants. 

If  at  any  time  it  may  appear  that  the  interests  of  the  bene- 
ficiaries could  be  best  served  by  some  party  other  than  the 
original  g^rantee,  the  State  which  granted  the  franchise  may 
in  its  discretion  permit  such  change  of  grantees;  but  this 
must  be  provided  for  expressly  by  the  statute.  This  rule 
of  law  is  adhered  to  strictly  because  it  is  believed  that  the 
interests  of  the  public  are  thereby  subserved.  For  experi- 
ence seems  to  have  convinced  the  courts  that  the  interests 
of  the  public  are  not  the  main  object  of  private  parties  who 
engage  in  furnishing  these  public  utilities.  The  desire  for 
personal  enrichment  predominates  over  that  of  serving  the 
best  interests  of  the  public.  This  fact  necessitates  that 
very  extensive  control  be  exercised  over  private  gran- 
tees of  such   franchises  or,  what   is  still  better  security 
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that  the  public  will  be  served  adequately  and  at  fair  cost  for 
the  service,  makes  it  necessary  that  the  public  serve  itself 
directly  or  that  it  have  the  control  which  accompanies  own- 
ership, while  the  actual  operation  is  provided  for  by  a  leas- 
ing of  the  plant  owned  by  the  city.  This  matter,  however, 
is  reserved  for  discussion  after  an  examination  of  the  au- 
thorities for  the  foregoing  statements. 

The  case  of  Huron  Waterworks  Co.  vs.  Huron,^  decided 
in  1895,  was  an  action  to  have  an  attempted  sale  of  the 
waterworks  plant  of  the  respondent  city  to  the  appellant, 
a  private  corporation,  declared  void.  Such  plant  had  be- 
fore such  attempted  sale  been  owned  and  operated  by  the 
city  for  supplying  its  public  wants  and  for  domestic  pur- 
poses. The  question  decided  in  the  negative  by  this  case 
is  as  to  whether  the  council  of  the  city  of  Huron  possesses 
the  power,  unaided  by  the  state  l^slature,  to  sell  and  trans- 
fer the  Huron  waterworks  system  to  the  appellant  In 
addition  to  the  power  given  the  city  expressly  by  statute 
to  construct  and  maintain  waterworks,  the  only  statutory 
authority  granted  provides,  "  that  the  city  of  Huron  .  .  . 
shall  have  power  to  make  all  contracts  necessary  to  the 
exercise  of  its  corporate  powers,  to  purchase,  hold,  lease, 
transfer,  and  convey  real  and  personal  property  for  the 
use  of  the  city  .  .  .  and  to  exercise  all  the  rights  and 
privileges  pertaining  to  a  municipal  corporation."  In  the 
course  of  its  convincing  opinion  the  court,  after  citing  and 
discussing  at  length  a  number  of  leading  authorities,  ex- 
pressed itself  as  follows :  "  Having,  as  we  think,  estab- 
lished the  proposition  that  the  waterworks  of  a  city  when 
constructed  and  owned  by  the  city,  are  to  be  regarded  the 
same  as  other  city  property  held  for  public  use,  and  there- 
fore charged  and  clothed  with  a  public  trust,  it  would  seem 

1 7  S.  Dak.,  g. 
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to  follow  that  such  property  cannot  be  sold  and  conveyed 
by  the  mayor  and  common  council  of  the  city  unless  under 
special  authority  conferred  upon  them  to  so  sell  and  convey 
the  same  by  the  l^slative  power  of  the  State.  .  .  .  From 
this  examination  of  the  authorities  we  conclude  that  there 
is  tio  distinction  between  the  nature  of  waterworks  prop- 
erty owned  and  held  by  the  city,  and  public  parks,  squares, 
wharves,  quarries,  hospitals,  cemeteries,  city  halls,  coart- 
houses,  fire  engines,  and  apparatus,  and  other  property 
owned  and  hdd  by  the  city  for  public  use.  All  such  prop- 
erty is  held  by  the  municipality  as  a  trustee  in  trust  for 
the  use  and  benefit  of  the  citizens  of  the  municipality,  and 
it  cannot  be  sold  or  disposed  of  by  the  common  council  of 
the  city,  except  under  the  authority  of  the  state  l^slature. 
.  .  .  But  such  property  is  so  owned  and  held  by  the  muni- 
cipality as  the  trustee  of  the  citizens  of  the  municipality, 
for  the  use  and  benefit  of  such  citizens.  It  has  been  ac- 
quired by  the  corporation  at  the  expense  of  the  tax- 
payers of  the  city,  for  their  use  and  benefit,  and  the  law 
will  not  pemrit  the  corporation  to  divest  itself  of  the  trust, 
nor  to  deprive  the  citizens  of  their  just  rights  as  bene- 
ficiaries in  the  same." 

The  case  of  Lake  County  Water  &  Light  Co.  vs.  Walsh,* 
decided  in  1902,  was  an  action  to  have  set  aside  as  fraudu- 
lent a  deed  of  conveyance  of  the  water  and  light  plant  of  the 
city  of  East  Chicago  by  said  city  to  the  appellant,  a  pri- 
vate corporation.  In  granting  the  relief  asked  for  the 
court  said  in  part :  "  It  seems  clear,  upon  the  soundest 
reasoning  and  from  the  great  weight  of  authority,  that 
property  held  and  used  by  a  city  for  public  purposes  is  held 
in  trust  for  the  inhabitants,  and  can  not  be  sold  or  disposed 
of  unless  the  city  is  specially  authorized  by  the  I^slature 

1 160  Ind.,  32. 
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to  make  such  sale  or  disposition  and  thereby  determine 
the  trust.  .  .  .  The  remaining  question  is  whether  water- 
works and  an  electric  light  plant  constructed  or  purchased 
by  the  city  and  maintained  by  it  for  the  extinguishment 
of  fires,  for  domestic  puq)oses,  for  lighting  the  streets,  and 
for  use  in  the  houses  of  the  inhabitants  of  the  city  are  to 
be  r^rarded  as  property  devoted  to  a  public  use.  .  .  .  The 
right  to  furnish  water  for  protection  against  fire,  to  dean 
the  streets,  to  flush  sewers,  and  for  the  supply  of  the  in- 
habitants, and  the  right  to  light  the  streets  and  public  places, 
and  to  furnish  gas  or  electricity  to  the  inhabitants,  are 
among  the  implied  and  inherent  powers  of  a  municipal  cor- 
poration for  the  protection  of  the  lives,  health,  and  prop- 
erty of  the  inhabitants  of  the  city,  and,  as  to  the  lighting, 
as  a  check  on  immorality.  Unquestionably  these  are  pub- 
lic purposes.  ...  In  our  opinion  waterworks  and  electric 
light  plants  held,  owned,  and  maintained  by  cities  .  .  . 
must  be  r^^rded  as  property  held  in  trust  for  a  public  use. 
Nor  do  we  think  they  lose  that  character  by  reason  of  the 
fact  that  water  and  Hght  are  supplied  to  the  inhabitants  for 
domestic  purposes,  and  that  rentals  and  charges  are  paid 
for  the  same." 

In  the  case  of  New  Albany  Waterworks  vs.  Louisville 
Banking  Co.,^  decided  in  1903,  the  court  refused  the  right 
to  the  plaintiff,  a  private  corporation,  in  the  absence  of  ex- 
press statutory  authority,  to  lease  to  another  like  corpora- 
tion the  property,  franchise  and  contracts  of  its  waterworks 
system,  with  which  it  was  supplying  water  to  a  municipality 
and  its  inhabitants.  The  case  is  mentioned  in  this 
connection  for  the  reason  that  the  court  indicated  that  it  is 
bevond  the  oower  of  a  municioalitv  to  validate  such  a  lease 
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tention  in  aid  of  the  lease  rests  on  the  alleged  assent  there- 
to on  the  part  of  the  city  of  New  Albany.  .  .  .  The  cor- 
poration is  created  by  the  state,  and  not  by  the  municipality. 
While  the  latter  may  g^rant  privileges  to  the  corporation 
which  are  within  their  respective  powers  derived  from  the 
state,  it  can  confer  no  authority  upon  the  corporation  to 
transcend  those  powers.  The  ordinance,  therefore,  is  with- 
out force  as  authority  for  the  lease." 

The  case  of  Ogden  City  vs.  Bear  Lake,  etc.,  Waterworks 
Co.,*  decided  in  1898,  was  an  action  to  set  aside  a  lease 
of  the  waterworks  plant  while  owned  and  operated  by  the 
plaintiff  city,  made  by  such  city  to  the  defendant,  a  private 
corporation.  In  finding  such  lease  to  have  been  made  with- 
out authority  and  to  be  therefore  void,  the  court  used  the 
following  language :  "  Ogden  City  was  a  public  corporation, 
and  its  authority  was  limited  to  such  powers  as  were  ex- 
pressly granted  by  statute,  and  such  as  might  be  necessary 
to  those  expressly  g^ven.  Undoubtedly,  water  distributed 
to  a  city  and  its  inhabitants  is  devoted  to  a  public  use,  and 
the  entire  system,  whether  consisting  of  reservoirs,  con- 
duits, pipes,  or  other  means  used  to  accomplish  the  deliv- 
ery is  also  dedicated  to  the  same  use.  The  control  and 
management  of  property  dedicated  to  the  use  of  the  people 
of  a  city  is  given  for  their  benefit,  not  for  the  individual 
benefit  of  the  public  authorities.  .  .  .  They  cannot  deprive 
the  public  of  the  benefit  of  property  rights  or  powers  af- 
fected with  a  public  use  by  conveying  or  leasing  it  to  oth- 
ers, unless  their  charter  specially  authorizes  it,  though  such 
other  corporation  or  person  may  undertake  to  give  the 
public  the  use  of  it  for  compensation  deemed  reasonable. 
.  .  .  When  property  whose  use  is  devoted  to  the  public  is 
conveyed  or  leased  to  private  corporations,  thoug'h  a  con- 
tract may  require  its  use  to  be  gfiven  to  the  public  for  a  rea- 

1 52  Pac,  697. 
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sonable  remuneration,  the  public,  to  a  great  extent,  loses 
its  control  over  it,  and  any  net  income  realized  goes  into  the 
hands  and  pockets  of  private  parties.  In  fact,  such  parties 
cannot  give  the  use  of  their  property  to  the  public  for  the 
actual  cost  of  it,  and  the  actual  expense  of  the  business,  as 
in  this  case.  They  must  have  profits,  and  it  is  to  the 
interest  of  such  parties  to  make  the  profits  or  net  income 
as  large  as  public  officials  will  consent  to  make  it.  The 
people  usually  get  fleeced  when  the  city  places  its  water- 
works in  the  hands  of  private  parties.  Public-spirited  men 
are  not  at  all  times  free  from  the  undue  influence  of  self- 
interest.  Their  disposition  to  favor  the  public  is  not  equal 
to  their  inclinations  to  favor  themselves." 

This  case  has  been  quoted  from  at  length  not  only  for 
its  clear  enunciation  of  the  principle  of  law  at  issue  but  es- 
pedally  for  its  discussion  of  the  reasons  for  the  decision 
and  for  the  practical  attitude  which  the  court  takes  in 
dealing  with  the  situation.  That  private  gain  is  the  con- 
trolling motive  where  such  public-utility  services  are  ren- 
dered by  private  capital  is  inevitable  and  this  court  seems 
of  the  opinion  that  municipal  ownership  and  operation  are 
necessary  to  secure  pr<^r  service  to  the  public  and 
the  individual  inhabitant.  The  case  also  takes  the  position, 
although  not  necessary  to  the  decision,  that  since  the  public 
use  of  the  property  and  the  duty  to  the  public  are  the 
grounds  for  the  principle  of  law  laid  down,  where  the 
pr(q)erty  of  the  city  is  not  necessary  or  no  longer  suitable 
for  such  use,  it  may  be  disposed  of  by  the  city.  And  it 
is  submitted  this  is  a  practicable  limitation  for  the  general 
doctrine  denying  to  the  city  the  right  by  implication  to 
sell  or  lease  its  property  acquired  and  used  for  public 
purposes. 

In  the  case  of  Ogden  City  vs.  Waterworks  &  Irr.  Co.,* 
1 28  Utah,  25. 
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decided  in  1904,  the  same  court  passed  directly  upon  the 
question  of  the  exception  to  the  general  principle  under 
discussion  in  holding  to  be  valid  a  lease  made  by  the  plain- 
tiff city  to  the  defendant  of  its  waterworks  plant  which  was 
about  to  be  abandoned  by  said  city  and  was  no  longer  cap- 
able of  meeting  the  public  and  private  demands  made  on 
such  a  plant.  The  decision  gives  the  authority  of  law  to  the 
dictum  found  in  the  earlier  case  referred  to  as  decided  by 
this  court,  and  is  to  be  commended  for  its  highly  practical 
treatment  of  the  situation.  After  finding  the  system  to 
have  been  insuffkient  the  court  adds  that,  "  there  is  evi- 
dence in  the  record  that  tends  to  show  that  the  system  itself 
had  about  outlived  its  usefulness.  ...  In  view  of  the  con- 
ditions that  existed  and  confronted  Ogden  Qty  at  the  time 
the  lease  was  made,  we  are  of  the  opinion  that  the  city  coun- 
cil not  only  acted  within  its  authorized  powers  in  authoriz- 
ing its  execution  and  afterwards  ratifying  it,  but  that,  un- 
der the  circumstances,  those  powers  were  wisely  exercised, 
for  it  is  apparent  that,  after  the  city  had  decided  to  aban- 
don its  old  waterworks  system,  it  was  necessary  to  make 
some  disposition  of  its  water  right;  otherwise,  in  course 
of  time,  it  would  be  lost  by  nonuser." 

This  situation  as  to  the  actual  condition  of  the  property, 
owned  for  the  purpose  of  serving  the  public  and  having 
become  wholly  unfit  for  the  further  giving  of  such  service, 
is  even  more  strikingly  found  in  the  case  of  City  of  Indian- 
apolis vs.  Consumers'  Gas  Trust  Co.,*  defcided  in  February, 
1906.  The  decision  of  this  case  held  to  be  valid  a  certain 
option  given  the  appellant  city  by  the  respondent  for  the 
sale  of  its  gas  plant  with  which  it  had  supplied  the  inhabit- 
ants of  the  said  city  with  natural  gas.     This  option  to  pur- 
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to  the  respondent  company  when  the  plant  was  originally 
installed  and  the  city  had  given  notice  according  to  its  terms 
of  its  election  to  exercise  its  rights  to  purchase  the  plant 
under  such  option.  At  the  time  this  action  arose  to  enforce 
such  sale  the  supply  of  natural  gas  had  failed ;  so  that  this 
gas  plant  was  not  furnishing  gas  nor  had  it  been  in  position 
to  do  so  for  several  years.  To  have  held  that  such  a  sale 
was  ultra  vires  because  the  company  owed  the  duty  of  fur- 
nishing gas  to  the  public  would  have  been  an  unwarranted 
misapplication  of  a  well  recognized  principle  of  law  and  a 
oomfrfete  perversion  of  the  purpose  intended  to  be  aoc(»n- 
pli^ed  therein,  namely  the  protection  of  the  public  interests 
as  against  those  of  private  parties.  In  the  nature  of  things 
it  was  impossible  for  the  company  to  continue  to  supply  the 
public  so  as  to  that  purpose  the  plant  was  mere  junk.  By 
purchasing  the  plant  under  its  option  the  object  of  the  city 
was  to  make  possible  the  installation  of  an  efficient  arti- 
ficial gas  plant  for  the  accommodation  of  the  inhabitants 
of  such  city  at  a  reasonable  rate.  The  court  by  Grosscup, 
J.,  said :  "  The  thing  enjoined  by  the  court  below  [which 
is  reversed  here]  was  not  the  construction  or  operation  of  a 
municipal  natural  gas  plant.  The  thing  enjoined  was  the 
purchase  of  dead  mains  and  pipes — ^a  purchase  in  the  pro- 
motion of  a  purpose  to  construct  and  establish  works  that 
would  distribute  artificial  gas — just  such  a  public  work 
.  as  the  statutes  admittedly  allow." 

While  this  idle  condition  of  the  property  was  recognized 
by  the  court  and  must  have  had  a  material,  practical  effect 
upon  its  decision,  the  ground  expressly  given  is  the  ex- 
piration of  the  franchise  by  the  election  of  the  city  to  pur- 
chase the  plant  according  to  its  option,  which  the  court 
found  to  be  a  valid  condition  to  the  granting  of  such  fran- 
chise. The  court  took  occasion  to  draw  the  distinction  be- 
tween this  agreement  to  sell  a  public-service  plant  to  a  muni- 
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cipality  and  agreements  to  sell  to  other  parties,  saying: 
"  Examination  of  the  nimierous  authorities  cited  for  and 
against  the  contention  of  ultra  vires  reveals  no  case  involv- 
ing a  provision  of  like  character  with  this  option  clause,  nor 
one  in  reference  to  a  right  to  transfer  the  corporate  prop- 
erty to  a  municipality  under  any  circumstances.  In  none 
of  the  citations,  state  or  general,  are  there  any  reasons 
stated  that  seem  inconsistent  with  the  proposition  that  a 
corporation,  engaged  in  a  service  of  public  utility,  may 
contract  for  a  sale  to  the  municipality  of  all  of  its  property 
therein,  either  through  a  condition  accepted  in  the  franchise 
from  the  city,  or  through  subsequent  arrangement.  The 
question  whether  municipal  ownership  is  favorable  to  the 
public  interest,  is  neither  involved  in,  nor  open  to,  judicial 
inquiry.  Assuming  that  such  ownership  is  authorized,  and 
is  contemplated  or  demanded  by  the  municipality,  we  are 
convinced  that  this  proviso,  treated  alone  as  a  contract  of 
sale  on  the  part  of  the  gas  company,  is  not  within  the  in- 
hibition of  the  rule — not  ultra  vires.  The  public  policy 
which  is  mentioned  in  the  cases  cited,  as  opposed  to  an  im- 
plication of  charter  power  to  turn  over  its  property  to  an- 
other and  'abnegate  the  performance  of  its  duties  to  the 
public,*  has  no  application  to  the  transfer  to  the  public — 
the  municipality — of  property  used  in  public  service."  ^ 

This  distinction  is  supported  by  the  common  observation, 
made  by  this  court,  which  is  here  recognized  and  g^ven  the 
effect  of  law,  that  the  public  interests  in  public-utility  plants 
are  so  much  more  secure  when  controlled  by  public  than 
by  private  capital  that  an  agreement  of  a  public  or  quasi- 
public  corporation  to  sell  to  the  one  may  be  allowed,  in 
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refuses  to  permit  such  an  agreement  to  stand  when  made 
with  private  parties.  This  must  be  the  chief  consider- 
ation for  uf^olding  the  options  to  purchase  such  plants, 
wiiich  are  now  so  commonly  taken  by  the  municipality 
when  granting  franchises.  And  such  a  precaution  is  a 
very  wise  one  for  the  city  to  take,  for  it  provides  the  op- 
portunity for  the  municipality  at  any  time  to  take  over 
such  property  and  control  it  absolutely  for  the  public  bene- 
fit. And  while  experience  shows  that  this  action  is  often 
necessary  the  fact  that  it  can  be  done  so  summarily  acts 
as  an  important  factor  in  forcing  public  consideration  into 
the  service  rendered  by  the  private  concern. 

These  cases,  then,  will  serve  to  show  the  general  rule 
of  law,  together  with  the  practicable  limitation  placed 
thereon  by  our  courts,  which  denies  to  the  municipality 
tiie  implied  power  to  sell  the  property  used  in  serving 
the  public,  except  when  the  public  interest  no  longer  neces- 
sitates its  continued  holding.  And  it  should  be  noted,  also, 
that  the  rule  is  not  limited  to  cases  of  voluntary  sales  but 
that  such  property  when  used  for  ptfclic  purposes  is  not  sub- 
ject to  forced  sales  on  execution.* 

In  the  case  of  Bailey  vs.  Philadelphia,'  decided  in  1898, 
the  Supreme  Court  of  Pennsylvania  pretended  to  uphold 
the  power  in  the  municipality  to  lease  its  gas  works  on  the 
theory  that  the  city  owned  such  property  as  a  business  cor- 
poration, and  from  this  fact  concluded  that  the  city  is  not 
required  by  its  municipal  duty  under  the  statute  to  supply  its 
citizens  with  g^  for  lighting.     The  court,  however,  finds 

1  Dillon,  Mun.  Corp.,  sec.  577;  5  Am.  &  Eng.  Ency.  Law,  1068,  and 
cases  cited.    The  case  of  Sun  Publ.  Assn.  vs.  Mayor,  152  N.  Y.,  257.  is 
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that,  "the  right  of  alienation  is  given  in  express  words  in  the 
charter."  In  so  far  as  the  actual  decision  of  the  case  goes,  in 
finding  express  statutory  authority  for  the  lease  it  is  in 
full  accord  with  the  authorities,  but  the  spirit  of  the  case 
as  shown  by  an  extended  argument  which  is  obiter  dictum 
tends  to  support  the  statement  that  the  municipality  has 
inherent  power  to  lease  or  dispose  entirely  of  its  gas  plant 
and  that  it  is  under  no  duty  to  serve  the  public  with  sudi  a 
public  utility  beyond  its  own  pleasure.  This  doctrine,  which 
the  case  suggested,  is  not  supported  by  the  authorities  but 
is  directly  contrary  thereto,  and  its  adoption  would  be  dan- 
gerous to  the  public  welfare;  nor  does  it  seem  to  have  been 
followed  by  any  of  our  courts. 
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CHAPTER  VIII 
Power  to  Grant  Exclusive  Franchises 

The  attempt  has  been  made  to  show  in  what  has  already 
been  said  that  the  courts  favor  both  the  recognition  in  muni- 
cipal corporations  of  those  powers  whose  exercise  is  neces- 
sary in  order  that  such  corporations  may  secure  the  owner- 
ship and  operation  of  municipal  pid)lic  utilities  and  the 
adoption  of  the  rules  of  law  as  to  the  taxation  and  sale  of 
the  property  devoted  to  such  purposes  which  will  aid  rather 
than  impede  such  corporations  in  the  adoption  and  pur- 
suit of  the  policy  of  municipal  ownership  and  operation. 

The  attempt  has  also  been  made  to  show  that  at  least 
one  of  the  motives  which  have  led  the  courts  to  take  the 
position  they  have  assumed  is  their  belief  that  private 
corporations  are  actuated  by  the  nnotive  of  gain  rather 
than  public  service.  This  same  motive  seems  to  have  in- 
fluenced the  courts  when  they  have  been  called  upon  to 
determine  the  l^al  relations  which  should  exist  between 
municipal  corporations  and  private  corporations  where  it 
has  been  decided  to  adopt  the  policy  of  private  ownership 
and  operation. 

At  the  time  when  the  exploitation  of  municipal  public 
utilities  was  undertaken  in  this  country  it  was  believed  that 
competition  would  secure  to  the  public  efficient  service  and 
reasonable  rates  from  the  private  corporations  which  were 
entrusted  with  their  operation.  The  courts  therefore  have 
striven  to  formulate  the  law  in  such  a  way  that  monopolies 
might  not  devetop.  They  have  hence  held  that  munici- 
79]  79 
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pal  corporations  in  the  absence  of  statutory  authorization 
may  not  grant  exclusive  franchises  for  the  ownership  and 
operation  of  public  utilities.  Furthermore  the  courts  will 
not  so  construe  a  franchise  as  to  make  it  exclusive  where 
they  can  give  it  any  other  reasonable  construction  for  fear 
the  public  interest  will  be  ignored  for  the  sake  of  private 
gain.^ 

But  in  the  absence  of  the  municipal  ownership  of  plants 
supplying  these  utilities  it  is  necessary  to  depend  on  private 
initiative  for  the  service,  and  the  erection  and  maintenance 
of  such  systems  require  so  large  an  outlay  of  money  that 
such  enterprises  will  not  be  undertaken  under  contracts  or 
franchises  running  for  short  periods  of  time.* 

It  is  necessary  therefore  to  grant  rather  long  contracts 
before  private  capital  will  consent  to  launch  such  a  business, 
for  it  necessitates  a  large  and  a  long-time  investment  be- 
cause the  property  so  acquired  cannot  be  converted  into 
cash  unless  the  statute  expressly  permits  of  its  sale  and 
transfer  to  another,  or  unless  the  municipality  itself  be  the 
purchaser.  To  this  extent  the  arrangement  for  providing 
such  service  by  private  capital  defeats  the  idea  of  keeping 
the  control  constantly  in  the  municipality.  Notwithstand- 
ing, where  it  is  found  necessary  to  depend  on  private  inter- 
ests for  these  accommodations,  the  courts  concede  to  muni- 
cipal corporations  the  power  by  implication  to  make  con- 
tracts for  the  supply  of  these  utilities  for  public  purposes 
for  a  limited  period,  but  in  doing  so  the  courts  hold  strictly 
that  such  power  does  not  include  the  giving  of  exclusive 

1  Little  Falls  Electric  Co.  vs.  City  of  Little  Falls,  102  Fed.,  663;  State 
ex  rel.  vs.  City  of  Hamilton,  47  Ohio  St.,  52;  Hamilton  Gaslight  & 
Coke  Co.  vs.  Hamilton  City,  146  U.  S.,  258;  Thomas  vs.  City  of  Grand 
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privil^es  for  serving  private  purposes  and  individuals.* 
By  means  erf  this  reservation  greater  control  is  saved  to 
the  municipality  since  it  makes  possible  future  competition 
in  the  supply  for  private  purposes.  But  this  control  is  of 
no  great  practicable  value  for  the  reason  that  these  public 
utilities  are  generally  natural  monopolies. 

A  discussion  of  some  of  the  leading  cases  on  this  gen- 
eral question  will  serve  to  make  these  statements  more  au- 
thoritative and  will  illustrate  more  fully  the  force  and 
practical  effect  of  the  principles  herein  enunciated. 

The  general  principle  is  clearly  expressed  in  the  case  of 
Clarksburg  Electric  Light  Co.  vs,  Clarksburg,*  decided  in 
1900,  in  which  the  complainant  claimed  the  exclusive  right 
to  use  the  streets  of  the  defendant  city  for  operating  an  elec- 
tric-light plant  by  virtue  of  a  franchise  granted  by  said 
city  and  made  in  terms  exclusive.  In  refusing  relief  to  the 
action  which  was  to  enjoin  the  erection  of  a  competitive 
electric-light  system  in  said  city  the  court  spoke  in  the  fol- 
lowing manner:  "Surely,  we  cannot  say,  contrary  to  the 
drift  of  all  the  law  of  the  country,  that  the  mere  power  to 
control  streets  and  light  the  same  carries  with  it  by  im- 
plication the  enormous  power  to  tie  the  hands  of  an  import- 
ant municipality  for  many  years,  or  that  such  a  pK>wer  is 
indispensable  or  necessary  to  enable  the  municipality  to 
carry  out  its  Intimate  functions.  Therefore,  the  council 
of  Clarksburg  had  no  authority  to  grant  this  exclusive 
franchise;  and  that  feature  of  its  ordinance  is  ultra  vires, 
and  therefore,  void,  confers  no  right  [and]  makes  no 
contract." 

1  Gas  Co.  vs.  Parkersburg,  30  W.  Va.,  435 ;  Long  vs.  Qty  of  Duluth, 
51  N.  W.,  913;  National  Foundry  &  Pipe  Works  vs.  Oconto  Water  Co., 
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In  the  case  of  Smith  vs.  Town  of  Westerly/  decided  in 
1896,  the  court,  in  construing  a  statute  empowering  any 
city  or  town  to  grant  to  any  person  or  corporation  the  right 
to  erect  waterworks  therein  to  supply  its  inhabitants  with 
water,  said :  "  It  will  be  seen  at  once  that,  in  attempting 
to  grant  to  said  company  the  exclusive  right  to  lay  water 
pipes  in  the  public  highways  of  the  said  town,  the  town 
council  exceeded  the  authority  conferred  by  said  statute, 
and  hence  that  the  town  is  not  bound  by  said  contract;  for, 
however  it  may  be  as  respects  the  power  of  the  legislature 
to  make  such  a  grant  exclusive,  it  is  clear  that  no  such 
power  can  be  exercised  by  a  town  council  unless  it  is  con- 
ferred by  express  words  or  by  necessary  implication." 

The  law  on  this  question  is  shown  to  be  fundamental  and 
of  long  standing  in  the  opinion  of  the  court  of  North 
Carolina  in  the  case  of  Thrift  vs.  Elizabeth  City.*  In  con- 
struing a  municipal  ordinance  the  court  said :  "  Those  pro- 
visions of  the  ordinance  granting  the  exclusive  privil^e  to 
construct  and  maintain  waterworks  within  the  corporate 
limits  of  the  town,  and  the  exclusive  use  of  its  streets, 
alleys,  sidewalks,  public  grounds,  streams,  and  bridges, 
come  within  the  condemnation  of  sec.  i  of  the  Constitution 
of  this  state,  which  declares  that  '  perpetuities  and  mono- 
polies are  contrary  to  the  genius  of  a  free  state,  and  ought 
not  to  be  allowed.'  ...  All  authorities  hold  that  no  such 
exclusive  privilege  can  be  granted  by  a  municipal  corpora- 
tion without  express  legislative  authority." 

The  case  of  Citizens'  Gas  etc  Ca  vs.  Town  of  Elwood,* 
also  contains  a  well  reasoned  decision  on  this  principle  of 
law  where  it  is  said :  "  The  town  trustees  had  no  authority 
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corporation  cannot  grant  to  any  fuel  or  gas  supply  company 
a  monopdy  of  its  streets.  There  is  nothing  in  the  nature 
or  business  of  such  a  company  making  its  use  of  the  streets 
necessarily  exclusive.  The  spirit  and  policy  of  the  law  for- 
bid municipal  corporations  from  creating  monopolies,  by 
favoring  one  corporation  to  the  exclusion  of  others.  It  is 
probably  true  that  a  mtmicipal  corporation  may  make  a  con- 
tract with  a  gas  company  for  supplying  light  to  the  public 
lamps  for  a  limited  time,  even  though  it  be  for  a  number  of 
years;  on  this  point,  however,  there  is  some  conflict,  but 
there  is  no  conflict  on  the  proposition  that,  in  the  absence 
of  express  legislative  authority,  a  municipal  corporation 
can  not  grant  to  any  corporation  the  exclusive  privil^e  of 
using  its  streets." 

And  finally  the  Supreme  Court  of  the  United  States  in 
the  case  of  Freeport  Water  Co.  vs.  City  of  Freeport,^  has 
said :  "  The  power  of  a  municipal  corporation  to  grant  ex- 
clusive privileges  must  be  conferred  by  explicit  terms.  If 
inferred  from  other  powers,  it  is  not  enough  that  the 
power  is  convenient ;  it  must  be  indispensable  to  them." 

While  the  municipal  authorities  are  given  power  by  im- 
plication to  contract  for  the  supply  of  public  utilities  to  the 
city  beyond  their  term  of  oflice  and  for  a  reasonable  time 
because  it  is  practically  impossible  to  get  such  a  contract 
to  any  advantage  and  for  a  reasonable  compensation  for 
short  periods,  what  is  a  reasonable  time  for  such  contracts 
is  a  question  of  fact  to  be  determined  in  each  case.  No  de- 
finite period  of  time  can  be  fixed  upon  as  a  reasonable  one 
for  all  cases.  The  decision  of  the  question  depends  upon 
so  many  varying  circumstances  and  conditions  as  to  situ- 
ation, cost  of  supply  and  future  prospects  that  our  courts 
will  not  interfere  to  set  aside  such  contracts  made  by  cities 

^  180  U.  S.,  587. 
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in  the  exercise  of  their  discretion  except  in  extreme  cases 
of  its  abuse. 

The  case  of  Westminster  Water  Co.  vs.  Westminster/ 
decided  in  1904,  holds  void  a  perpetual  contract  for  the  water 
supply  of  the  defendant  city.  The  opinion  contains  a  brief 
summary  of  some  of  the  cases  deciding  what  are  reason- 
able periods  for  such  contracts.  It  thus  shows  that,  "  in 
the  case  of  New  Orleans  Waterworks  Co.  vs.  Rivers,^  a 
contract  for  fifty  years  was  sustained;  in  Walla  Walla  vs, 
Walla  Walla  Water  Co.,'  a  contract  for  twenty-five  years 
was  sustained;  in  Vicksburg  Waterworks  Co.  vs.  Vicks- 
burg,*  a  contract  for  thirty  years  was  held  not  unrea- 
sonable." 

The  case  of  City  of  Vincennes  vs.  Citizens'  Gas  Light 
Co.,*^  expresses  this  well  established  principle  by  saying: 
"A  city  has  power  to  contract  for  a  supply  of  g^s  or  water 
for  a  stated  period  of  time  extending  beyond  the  tenure 
of  office  of  the  individual  members  of  the  common  council 
nmking  such  contract.  .  .  .  We  cannot  say  that  twenty- 
five  years  is  an  unreasonable  time  for  which  to  contract  for 
a  supply  of  light  or  water." 

Finally  it  is  the  rule  of  the  courts  that  a  franchise  will 
not  be  so  construed  as  to  make  it  exclusive  if  any  other 
construction  is  possible  even  where  the  municipal  corpora- 
tion granting  it  has  by  statute  the  right  to  grant  an  ex- 
clusive franchise.  The  case  of  City  of  Meridian  vs.  Farm- 
ers' Loan  &  Trust  Co.,®  decided  in  1906,  was  that  of  zxt  in- 
junction sought  for  the  purpose  of  restraining  the  appel- 
lant city  from  exercising  the  powers  conferred  upon  it  by 
a  statute,  nassed  after  its  contract  with  the  assiemor  of  the 
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water,  to  erect  and  operate  a  new  plant  for  the  purpose  of 
supplying  itself  and  its  citizens  with  water.  In  refusing  to 
grant  the  relief  prayed  for  and  to  concede  to  the  respondent 
the  exclusive  right  to  supply  water  for  the  public  and  pri- 
vate demands  of  the  city  by  virtue  of  said  contract,  the  court 
said :  "  The  contract  does  not  contain  any  provision  by 
which  the  city  expressly  agreed  not  to  establish  and  operate 
a  waterworks  plant  of  its  own  during  the  period  of  the 
esdstence  of  the  contract  between  it  and  the  Meridian 
Waterworks  Company.  The  relief  prayed  for  could  only 
be  granted  upon  the  theory  that  the  law  under  the  circum- 
stances will  supply  by  its  implications  the  want  of  an  ex- 
press agreement  that  the  city  would  not  build  waterworks 
of  its  own.  We  need  not  consider  what  would  be  implied 
in  the  case  of  a  contract  like  this  between  private  parties. 
The  contract  here  is  one  in  which  a  municipal  corporation 
makes  a  grant  in  which  the  public  has  an  interest.  When 
a  municipal  corporation  is  exercising  its  functions  for  the 
public  good,  it  is  not  to  be  shorn  of  its  right  to  continue  to 
exert  its  powers  for  the  general  good  by  mere  implication. 
If  by  contract  it  may  under  the  circumstances  restrict  the 
exercise  of  its  public  powers,  the  intention  to  do  so  must 
be  shown  by  apt  words  so  clear  as  not  to  reasonably  permit 
any  other  construction.  Unless  there  can  be  found  in  the 
contract  in  question  words  clearly  depriving  the  city  of 
Meridian  of  the  right  to  build,  own,  and  operate  water- 
works, the  court  should  not  by  implication  give  such  effect 
to  the  contract."  * 

A  recent  decision  of  the  Supreme  Court  of  the  United 
States  directly  on  this  question  is  found  in  the  case  of 
KnoxviHe  Water  Co.  vs.  Knoxville,*  decided  in  1906,  where 

1  See  also  Water,  Light  &  Gas  Co.  vs.  City  of  Hutchinson,  144  Fed., 
256;  City  of  Joplin  vs.  Southwest  Missouri  Light  Co.,  191  U.  S.,  150; 
Re  Brooklyn,  143  N.  Y.,  596.  2  200  U.  S.,  22. 
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the  action  was  to  enjoin  the  defendant  city  from  erecting 
and  operating  a  waterworks  system  in  competition  with  that 
of  the  plaintiff,  who  claimed  the  exclusive  right  to  render 
such  service  by  virtue  of  a  contract  wherein  the  said  city 
agreed,  '  not  to  grant  to  any  other  person  or  corporation, 
any  contract  or  privilege  to  furnish  water  to  the  City  of 
Knoxville  or  the  inhabitants  thereof  for  a  period  of  thirty 
years.'  In  speaking  of  this  contract  the  court  said :  "  We 
fail  to  find  in  it  any  words  necessarily  importing  an  obliga- 
tion on  the  part  of  the  city  not  to  establish  and  maintain 
waterworks  of  its  own  during  the  term  of  the  water  com- 
pany. .  .  .  The  stipulation  in  the  agreement  that  the  city 
would  not,  at  any  time  during  the  thirty  years  commencing 
August  1st,  1883,  grant  to  any  person  or  corporation  the 
same  privileges  it  had  given  to  the  water  company,  was 
by  no  means  an  agreement  that  it  would  never,  during  that 
period,  construct  and  maintain  waterworks  of  its  own." 

But  even  where  the  statute  does  not  permit  the  municipal 
corporation  to  grant  an  exclusive  franchise,  the  courts  still 
hold  that  it  may  preclude  itself  by  the  terms  of  a  franchise 
from  itself  entering  into  competition  with  its  grantee.  The 
case  of  Walla  Walla  vs.  Walla  Walla  Water  Co.,^  decided 
in  1898,  is  the  leading  one  illustrating  this  principle  of  law. 
In  sustaining  an  ^jeement  on  the  part  of  the  city,  made 
tmder  proper  statutory  authority  for  securing  the  supply 
of  these  public  utilities  by  private  capital,  which  expressly 
excluded  the  municipal  corporation  for  the  period  of  the 
franchise  from  engaging  in  competition  with  such  private 
enterprise  in  supplying  these  utilities  to  itself  and  its 
inhabitants,  the  court  todc  the  position  that  it  was  iri  effect 
nothing  more  than  an  express  promise  to  carry  out  the 
agreement  of  its  franchise  to  the  company  in  good  faith; 

1 172  U.  S..  I. 
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and  held  that  such  a  limitation  on  its  own  power  did  not 
amount  to  the  granting  of  a  franchise  exclusive  of  all  com- 
petition which  the  charter  of  the  city  in  question  expressly 
provided  could  not  be  done. 

The  case  of  Vicksburg  vs,  Vicksburg  Waterworics  Co./ 
decided  in  May,  1906,  is  concerned  with  the  question  un- 
der discussion  in  the  two  former  cases  and  its  decision  is 
based  expressly  on  the  Walla  Walla  case.     The  court  in- 
dicated its  intention  to  give  full  credit  to  the  authority  of 
the  Knoxville  Water  Co.  case  by  saying :  "And  unless  the 
city  has  excluded  itself  in  plain  and  explicit  terms  from 
competition  with  the  [private]  waterworks  company  during 
the  period  of  this  contract,  it  cannot  be  held  to  have  done 
so  by  mere  implication.     The  rule,  as  applied  to  waterworks 
contracts,  was  last  announced  in  this  court  in  Knoxville 
Water  Co.  vs.  Knoxville."*    The  court  by  Day,  J.,  then  pro- 
ceeds to  find  in  the  franchise  under  construction  in  the 
case,  an  agreement  binding  on  the  city  which  excluded  it 
from  owning  and  erecting  such  a  plant  during  the  period 
of  such  franchise  by  virtue  of  the  fact  that  it  had  been  made 
in  terms  exclusive  for  such  period.     The  court  said :  "  We 
cannot  conceive  how  the  right  can  be  exclusive,  and  the 
city  have  the  right,  at  the  same  time,  to  erect  and  maintain 
a  system  of  waterworks  which  may,  and  probably  would, 
practically  destroy  the  value  of  rights  and  privileges  con- 
ferred in  the  grant." 

From  this  holding  Harlan,  J.,  who  wrote  the  opinion  in 
the  Knoxville  Water  Co.  case,  dissented,  giving  as  his 
reason  for  so  doing  that,  "  it  ought  not,  in  my  judgment, 
to  be  held  upon  the  present  record  that  the  city  has  by  or- 


Digitized  by 


Google 


88        MUNICIPAL  CONTROL  OF  PUBLIC  UTILITIES        [88 

works  for  the  benefit  of  its  people.  The  contrary  cannot 
be  maintained,  unless  we  hold  that  a  municipal  corporation 
may,  by  mere  implication,  bargain  away  its  duty  to  protect 
the  public  health  and  the  public  safety  as  they  are  involved 
in  supplying  the  people  with  sufficient  water.  Nothing  can 
be  more  important  or  vital  to  any  people  than  that  they 
should  be  supplied  with  pure  wholesome  water.  And  yet, 
it  is  now  held  that  it  was  competent  for  the  city  of  Vicks- 
burg,  by  mere  implication,  to  so  tie  its  hands  tiiat  it  cannot 
perform  the  duty  which  it  owes  in  that  regard  to  its  people." 
In  the  interest  of  municipal  activity  and  for  the  better 
saf^^arding  of  the  welfare  of  the  people  living  in  cities, 
it  is  to  be  regretted  that  this  highly  practical  position  of 
Justice  Harlan  was  not  sustained  by  the  prevailing  decision 
in  this  case  which,  it  would  seem,  in  effect  seriously  attacks, 
if  in  fact  it  does  not  virtually  overrule,  the  principle  es- 
tablished in  the  Knoxville  Water  Co.  case. 
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CHAPTER  IX 
Municipal  Regulation  of  Rates  for  Public  Utilities 

The  courts,  while  holding  that  competition  has  great 
value  in  securing  the  public  advantage  in  case  of  the  oper- 
ation of  public  utilities  by  private  capital,  have  at  the  same 
time  felt  that  it  was  unwise  to  trust  to  it  alone  Th^ 
have  therefore  endeavored  to  secure  to  municipal  corpora- 
tions the  right  to  regulate  private  capital  engaged  in  ren- 
dering public  service  where  the  exercise  of  such  a  right 
was  consistent  with  a  due  regard  to  the  private  rights  guar- 
anteed by  the  constitution  and  with  the  general  principles 
of  the  laws  regulating  the  powers  of  municipal  corporations. 

The  rule  of  law  is  now  universally  accepted  that  when 
private  property  is  devoted  to  a  public  use,  it  is  subject  to 
public  regulation  and  control.  Property  is  clothed  with 
a  public  interest  and  devoted  to  a  public  use  when  used  in  a 
manner  to  make  it  of  public  consequence,  and  to  affect  the 
entire  community.  When  one  devotes  property  to  a  use  in 
which  the  public  has  an  interest,  he  virtually  grants  to  the 
public  an  interest  in  that  use,  and  must  submit  to  public 
control  for  the  common  good  to  the  extent  of  the  interest 
so  granted.^ 

It  is  evident  that  when  the  State  in  the  exercise  of  its 
sovereign  power  grants  a  charter,  conferring  the  privil^e 
of  existing  and  operating  as  a  legal  entity  upon  the  united 
interests  of  a  number  of  individuals  and  constituting  them 
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a  body  corporate,  such  a  grant  of  special  rights  and  privi- 
leges can  be  made  subject  to  such  conditions  and  regulations 
as  the  State  may  see  fit  to  impose  within  constitutional 
limitations.  Being  the  creature  of  statutory  origin,  the 
corporation  possesses  only  the  powers  g^ven  by  such  origin 
upon  the  conditions  stipulated  by  the  State.  And  where 
the  power  to  alter,  amend  or  repeal  is  reserved  in  ccwi- 
nection  with  the  granting  of  the  charter,  such  power  may 
be  exercised  at  any  time  thereafter  without  impairing  the 
obligation  of  contracts,  prohibited  by  our  Federal  Constitu- 
tion, because  the  contract  resulting  from  the  acceptance  of 
the  franchise  is  made  subject  to  such  modification  or  re- 
scission.^ As  stated  by  the  Supreme  Court  of  Indiana  in 
the  case  of  Hockett  vs.  The  State,*  "  the  power  of  a  State 
Legislature  to  prescribe  the  maximum  chaises  which  a  tele- 
phone company  may  make  for  services  rendered,  facilities 
afforded,  or  articles  of  property  furnished  for  use  in  its 
business,  is  plenary  and  complete." 

But  this  power  of  the  State  to  regulate,  which  includes 
the  power  to  fix  the  maximum  rates  that  may  be  charged 
for  the  service,  is  a  sovereign  power  which  our  courts  hold 
can  be  delegated  to  municipal  corporations  only  in  express 
terms  or  by  necessary  implication.  While  the  legislature 
has  the  riglit  to  fix  the  price  at  which  gas,  water,  or  electric 
lights  shall  be  supplied  by  one  who  enjoys  a  monopoly  of 
the  business  by  reason  of  having  such  exclusive  privilege, 
the  courts  will  not  presume  such  right  to  be  vested  in  the 
municipality  unless  it  has  been  granted  by  the  Legislature 
expressly  or  by  clear  implication. 

The  case  of  In  re  Pryor,'  decided  in  1895,  establishes 
this  principle.     After  granting:  a  franchise  to  erect  and 
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maintain  a  gas  system  within  its  limits,  without  prescrib- 
ing any  rates  to  be  charged  for  the  supply  of  such  gas  for 
domestic  purposes,  upon  which  grant  such  a  system  was  in- 
stalled, the  city  of  Ida,  Kansas,  nine  years  after  granting 
tfie  frandiise,  passed  an  ordinance  fixing  the  maximum 
rates  to  be  charged  for  such  service  at  much  less  than  those 
theretofore  charged.  In  denying  the  validity  of  such  or- 
dinance attempting  to  fix  the  rates  for  such  service  the 
court  said :  "  The  act  providing  for  the  organization  and 
government  of  cities  of  the  third  class  [to  which  lola  be- 
longed] contains  no  express  grant  of  power  to  fix  or  rcgvL- 
late  the  prices  of  gas,  water  or  any  other  article  of  necessity 
or  luxury.  .  .  .  Certainly  there  is  no  express  authority 
conferred  upon  the  municipal  authorities  by  this  section  to 
regvihte  the  price  of  gas  or  water  [providing  general  pow- 
ers in  corporations  to  provide  cities  with  gas  or  water  '  with 
the  consent  of  the  municipal  authorities  thereof,  and  under 
such  r^^lations  as  they  may  prescribe/]  Whether  they 
might  as  a  condition  of  their  consent,  provide  that  gas  or 
water  should  be  furnished  to  the  city  or  to  its  inhabitants 
at  not  exceeding  certain  prescribed  rates,  we  do  not  now 
inquire.  Consent  was  granted  by  ordinance  No.  268, 
to  the  lola  Gas  and  Coal  Company,  its  successors 
and  assigns  [of  whom  petitioner  is  assignee]  without  an- 
nexing any  condition  as  to  rates.  ...  In  certain  cases  the 
State  may  fix  and  regulate  the  prices  of  commodities  and 
the  compensation  for  services,  but  this  is  a  sovereign  power, 
which  may  not  be  delegated  to  cities  or  subordinate  sub- 
divisions of  the  State,  except  in  express  terms  or  by  neces- 
sary implication.  No  such  power  is  expressly  conferred 
upon  the  cities  of  the  tfiird  class,  and  we  do  not  think  the 
right  can  be  hnplied  from  any  express  provision,  unless 
possibly  that  in  the  grant  of  consent  to  any  person  or  cor- 
poration so  to  use  the  streets  and  public  grounds  of  the 
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city  a  condition  might  be  imposed  as  to  the  maximum  rates 
to  be  charged." 

To  this  same  effect  is  the  case  of  Webaska  Electric  Co. 
vs.  City  of  Wymore/  decided  in  1900,  00  an  action  to  re- 
strain the  enforcement  of  an  ordinance  reducing  rates  for 
electric  light  furnished  by  the  plaintiff  under  a  franchise 
from  the  defendant  city.  The  Court  said :  "In  dealing  with 
this  feature  of  the  case  it  is  not  necessary  to  determine 
whether  the  city  was  authorized  by  its  charter,  as  it  existed 
in  1889,  to  grant  any  person,  company  or  corporation,  an 
exclusive  franchise  for  the  erection  and  operation  of  an 
electric  light  plant.  The  plant  has  come  into  being;  it  is 
now  established,  and  the  owner  thereof  has  the  right  to 
furnish  light  to  its  private  customers  on  such  terms  as  may 
be  mutually  satisfactory  to  the  parties  concerned.  The  de- 
fendant has  plainly  no  power  or  authority  to  regulate  the 
plaintiff's  charges  for  lights  furnished  to  the  inhabitants  of 
Wymore.  The  Legislature  has,  of  course,  the  right  to  fix 
the  price  at  which  gas  or  electric  lights  shall  be  supplied 
by  one  who  enjoys  a  monopoly  of  the  business  by  reason  of 
having  an  exclusive  franchise;  and  such  right  may  be  dele- 
gated to  the  governing  body  of  a  public  or  municipal  cor- 
poration. But  the  power  of  regulating  the  chaises  for 
electric  lights  is  not  found  among  the  g^nt  of  powers  con- 
tained in  defendant's  charter.  There  is  no  such  authority 
given,  either  expressly  or  by  implication  and,  therefore,  it 
does  not  exist." 

The  same  principle  is  equally  applicable  to,  and  has  been 
fully  enunciated  in  connection  with,  the  giving  of  telephone 
service  in  municipalities  which  has  practically  all  of  the 
elements  of  a  natural  monopoly.  As  early  as  1888  in  the 
case  of  City  of  St.  Louis  vs.  Bell  Telephone  Co.,*  the  court 

160  Neb.,  199.  *96  Mo.,  623. 
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laid  down  this  rule  of  law  as  follows :  "  This  was  a  prose- 
cution against  the  Bell  Telephone  Company  of  Missouri 
for  the  violation  of  an  ordinance  which  provides  that  the 
annual  charge  for  the  use  of  the  telephone  in  the  city  of 
St.  Louis  shall  not  exceed  fifty  dollars.  .  .  .  The  import- 
ant question,  then,  is  whether  the  city  of  St.  Louis  has  the 
power  to  enact  the  ordinance  in  question.  ...  If  the  city 
has  such  power  it  must  be  found  in  a  reasonable  and  fair 
construction  of  its  charter.  .  .  .  That  the  company  is  sub- 
ject to  reasonable  regulations  prescribed  by  the  city,  as  to 
planting  its  poles  and  stringing  its  wires  and  the  like,  is 
obvious.  Such  regulations  have  been  obeyed  by  this  de- 
fendant. Conceding  all  this,  we  are  at  a  loss  to  see 
what  this  power  to  regulate  the  use  of  the  streets  has 
to  do  with  the  power  to  fix  telephone  charges.  The 
power  to  r^^late  the  charges  for  telephone  service 
is  neither  included  in  nor  incidental  to  the  power  to 
regulate  the  use  of  streets,  and  the  ordinance  cannot 
be  upheld,  on  any  such  ground.  .  .  .  The  power  to 
regulate,  it  may  be  conceded,  g^ves  the  city  the  right  to 
make  police  regulations  as  to  the  mode  in  which  the  desig- 
nated employment  shall  be  exercised.  But  taking  these 
charter  provisions  together,  we  think  it  would  be  going 
to  an  extreme  length  to  say  that  they  confer  upon  the  city 
the  power  to  fix  telephone  rates.  .  .  .  We  conclude  that 
the  city  has  no  power  to  pass  the  ordinance  in  question  by 
reason  of  any  of  the  charter  powers  before  considered.  .  .  . 
To  say  that  under  this  general  power  [of  the  general  wel- 
fare clause]  the  city  may  fix  rates  for  telephone  services 
would  be  going  entirely  too  far."  * 
This  same  principle  with  reference  to  the  power  of  cities 

1  This  principle  was  fully  afl&rmed  by  the  same  court  in  1905  in  State 
ex  rel.  vs.  Telephone  Co.,  189  Mo.,  83. 
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.to  regulate  the  rates  for  telephone  service  only  in  those 
cases  where  the  right  to  do  so  has  been  expressly  conferred 
upon  the  municipality  or  can  be  necessarily  implied  from 
some  express  grant  by  the  State,  is  clearly  stated  together 
with  the  reason  on  which  the  rule  of  law  is  based  in  the 
case  of  State  ex  rel.  The  Wisconsin  Telephone  Co.  vs. 
City  of  Sheboygan/  decided  in  1901.  In  the  course  of  its 
opinion  the  court  said :  "  Whatever  power  a  municipality 
possesses  over  the  wires  and  poles  of  a  telephone  company 
in  its  streets  must  be  granted  it  by  the  legislature — 2  Dillon, 
Mun.  Corp.  Sec.  698.  The  charter  of  the  city  of  Sheboy- 
gan empowers  it  to  enact  proper  ordinances  and  regula- 
tions for  the  g-ovemment  and  good  order  of  the  city  for 
the  benefit  of  trade  and  commerce  for  the  suppression  of 
vice  and  the  prevention  of  crime,  to  prevent  the  incumbering 
of  streets,  to  provide  for  the  removal  of  obstructions  there- 
in, to  regulate  the  manner  of  using  streets,  and  to  protect 
them-  from  injury.  As  we  have  already  seen,  this  grant  of 
power  does  not  authorize  the  city  to  wholly  prevent  the  re- 
lator from  doing  business  within  its  limits.  No  express 
authority  is  given  the  city  to  regulate  charges  for  telephone 
service,  nor  is  there  any  express  grant  of  power,  from  which 
such  authority  can  necessarily  be  implied.  .  .  .  The  power 
to  regulate  charges  was  not  included  in  or  incidental  to  the 
power  to  regulate  the  manner  of  using  streets.  There  is 
not  the  remotest  relation  between  them.  The  attempt  of 
the  city  to  justify  its  position  on  that  ground  must  fail. 
.  .  .  Neither  does  the  power  come  to  the  city  imder  the 
general  authority  to  pass  ordinances  for  the  government 
and  good  order  of  the  dty  and  for  the  benefit  of  trade 
and  conmierce.  To  say  that  under  this  general  po»wer  the 
city  may  fix  rates  for  telephone  service  would  be  going 
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The  Supreme  Court  of  Indiana  in  a  series  of  recent  de- 
cisions has  firmly  established  in  that  state  this  principle 
as  to  the  mtmicipal  regulation  of  rates  for  public  utilities 
in  connection  with  the  matter  of  supplying  natural  gas  to 
the  inhabitants  of  municipalities.  The  first  case  of  Lewis- 
ville  Natural  Gas  Co.  vs.  State  ex  rd./  was  an  action  to 
compel  the  appellant  company  by  mandamus  to  furnish  gas 
at  the  price  fixed  by  an  ordinance  of  the  town  of  Lewisville 
by  the  terms  of  which  the  said  company  was  required  to 
furnish  gas  at  a  lower  price  than  it  had  been  charging 
for  such  service.  In  deciding  the  question  as  to  the  power 
of  said  town  so  to  fix  the  price  at  which  the  appellant  should 
supply  the  citizens  with  gas,  the  court  said :  "  It  is  not 
contended  that  the  general  statute  upon  the  subject  of  in- 
corporating towns  confers  upon  towns,  when  incorporated, 
the  power  to  regulate  the  price  at  which  natural  gas  shall 
be  soM.  It  is  contended,  however,  that  such  power  is 
conferred  by  an  act  of  the  General  Assembly,  approved 
March  7,  1887.  That  act  is  as  follows:  'Section  i.  Be 
it  enacted,  etc..  That  the  boards  of  trustees  of  towns,  and 
the  common  councils  of  cities,  in  this  State,  shall  have 
power  to  provide  by  ordinance,  reasonable  regulations  for 
the  safe  supply,  distribution  and  consumption  of  natural  gas 
within  the  respective  limits  of  such  towns  and  cities,  and 
to  require  persons  or  companies  to  whom  the  privileges  of 
using  the  streets  and  alleys  of  such  towns  and  cities  is 
granted  for  the  supply  and  distribution  of  such  gas  to  pay 
a  reasonable  license,  for  such  franchise  and  privilege.'  .  .  . 
There  is  not  a  word  or  a  syllable  to  be  found  in  this  act 
indicating  that  the  General  Assembly  had  in  view  any  other 
purpose  than  that  of  securing  the  safe  supply  and  use  of 
natural  gas.  To  secure  the  safe  supply  and  use  of  natural 
gas  is  one  thing  and  to  fix  the  price  at  which  gas  shall 

1 135  Ind.,  49. 
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be  supplied  is  another  and  quite  different  thing.  In  our 
opinion  it  was  not  the  intention  of  the  General  Assembly 
to  confer,  by  the  act  above  set  out,  the  power  to  r^^late 
the  price  at  which  natural  gas  should  be  furnished.  .  .  . 
The  trustees  of  the  town  of  Lewisville  having  no  power 
to  regulate  the  price  at  which  natural  gas  should  be  fur- 
nished, the  ordinance  in  question,  purporting  to  do  so  is 
void  upon  its  face." 

The  decision  of  this  case  is  expressly  affirmed  by  the 
same  court  in  1901,  in  the  City  of  Noblesville  vs.  Nobles- 
ville  Gas  etc.,  Co./  where  the  court  said:  "It  would  be 
doing  violence  to  the  rules  of  statutory  construction  to 
hold  that  under  the  law  of  1887  [quoted  supra]  the  power 
of  a  city,  when  not  reserved  in  granting  a  franchise,  to  pre- 
scribe the  prices  chargeable  by  its  licensee  to  consumers  of 
its  gas,  is  free  from  fair  and  reasonable  doubt." 

In  this  case  the  appellee  company  had  instituted  an  ac- 
tion to  enjoin  the  appellant  city  from  enforcing  an  ordi- 
nance regulating  the  rates  to  be  charged  consumers  of 
natural  gas.  It  appeared  that  the  franchise  originally 
granted  said  company  gave  no  exclusive  right  and  fixed  no 
time  for  its  continuance  and  imposed  no  restrictions  upon 
the  price  to  be  charged  for  gas  either  by  express  stipula- 
tion or  a  reservation  to  fix  or  control  prices  thereafter. 
The  ordinance  passed  by  the  city  later  fixed  the  maximum 
rates  in  particular  cases  that  might  be  charged  by  any  one 
accepting  its  provisions,  which  the  appellee  company  did 
expressly  in  writing  duly  filed  with  the  common  council  of 
said  city.  In  deciding  the  case  on  this  point  in  favor  of  the 
city  the  court  said :  "  That  the  city  had  no  power  to  regu- 
late the  rates  of  its  licensee  makes  no  difference.  It  had 
the  power  to  contract     And  the  power  to  regulate  as  a 

1 157  Ind.,  162. 
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governmental  function,  and  the  power  to  contract  for  the 
same  end,  are  quite  different  things.  One  requires  the 
consent  only  of  one  body,  the  other  the  consent  of  two. 
In  this  instance  the  city  acted  in  the  exercise  of  its  power 
to  contract,  and  it  is  therefore  entitled  to  the  benefits  of 
its  bargain.  There  is  no  merit  in  appellee's  contention  that 
the  ordinance  of  1888  fails  for  want  of  consideration.  Ap- 
pellee's original  franchise  of  1886  was  without  restriction 
as  to  rates;  and  it  could  have  continued  to  enjoy  its  fran- 
chise and  fix  its  own  rates  (if  reasonable)  if  it  had  chosen 
to  do  so.  By  the  ordinance  of  1888  the  city  in  effect  pro- 
posed that  any  person,  firm  or  corporation,  including  ap- 
pellee, desiring  the  use  of  its  streets  and  alleys  as  a  means 
of  marketing  natural  gfas,  might  have  the  same,  by  under- 
taking to  abide  by  and  perform  all  the  conditions  set  forth, 
incliKiing  the  limitation  upon  prices  for  gas.  Appellee  was 
not  required  to  accept  the  new  proposition.  It  might  have 
gone  on  without  a  contract  for  chargeable  rates,  and  taken 
its  chances  of  legal  interference,  or  it  might  free  itself 
of  uncertainty  by  accepting  the  certainty  of  contract.  It 
chose  the  latter  course,  accepted  the  ordinance,  and  for 
the  first  time  had  a  contract  and  a  l^;al  authorization  to 
charge  the  price  specified  in  the  ordinance  contract.  This 
was  a  sufficient  consideration." 

This  contractual  power  of  municipalities  to  impose  reg- 
ulations in  the  matter  of  rates  to  be  charged  for  gas  when 
the  company  agrees  to  accept  the  same,  and  by  so  doing  en- 
ters into  a  contract  of  its  own  motion,  is  further  defined 
and  established  in  the  case  of  Muncie  Natural  Gas  Co.  vs. 
City  of  Muncie.^  This  was  an  action  to  restrain  the  vio- 
lation of  a  contract  under  which  the  appellant  company 
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at  not  to  exceed  the  maximum  rates  stipulated  in  said 
contract.  To  the  defense  of  said  company  that  sudi  con- 
tract was  ultra  vires  the  city  and  therefore  void  because  no 
power  was  vested  in  it  to  enter  into  such  a  contract  fixing 
the  rates  to  be  charged  its  inhabitants  for  gas,  the  a>urt 
held  that,  since  the  company  had  continued  to  use  the 
streets  of  said  city  for  the  distribution  of  natural  gas  to 
private  consumers  by  virtue  of  such  contract,  it  was  not 
within  the  power  of  the  company  to  deny  the  right  of 
the  city  to  enter  into  such  a  contract. 

But  in  the  course  of  its  opinion  the  court  expressed  the 
belief  that  there  was  no  lack  of  power  in  the  city  to  make 
such  a  contract,  saying :  "  Natural  gas  is  a  public  utility 
that  cannot  be  obtained  by  the  citizens  of  a  municipality 
generally,  except  as  it  is  conducted  in  pipes  along  the  public 
ways  of  the  city.  The  grant  of  exclusive  power  to  the  com- 
mon council  over  such  ways  comprehends  the  right  to 
permit  gas  companies  to  use  the  streets.  If  the  common 
council  may  permit  a  natural  gas  company  to  use  the  streets 
without  any  condition  annexed,  except  such  as  the  law 
attaches,  it  is  not  perceived  why,  as  in  this  case,  in  making 
provision  for  supplying  natural  gas  to  all  of  the  inhabitants 
of  the  city,  it  may  not  protect  such  inhabitants  against  ex- 
tortion by  providing  that  the  company  shall  not  charge  in 
excess  of  certain  prices  for  its  service.  ...  It  was  not 
limited  alone  to  the  granting  of  this  franchise,  but  it  had 
the  right  to  prescribe  and  impose  terms  and  conditions. 
When  these  terms  and  conditions  .  .  .  were  accepted  .  .  . 
it  became  a  binding  contract." 

To  what  extent  the  city  has  power  to  insist  on  stipula- 
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bound  in  the  matter  of  rates,  this  case  does  not  decide.  And 
while  the  expressions  of  the  opinion  above  set  out  would 
indicate  that  the  attitude  of  the  court  favors  the  holding 
that  such  power  belongs  to  the  municipality  even  when  no 
express  authority  has  been  del^;ated  to  it  to  fix  rates,  this 
position  was  not  necessary  to  the  decision  of  the  case  and 
so  cannot  be  r^^arded  as  having  the  authority  of  law. 
While  there  is  good  reason  for  holding  the  city  to  have 
the  power  to  prohibit  the  charging  of  excessive  rates  in 
OMinection  with  the  granting  of  its  franchise  just  as  the 
courts  will  enjoin  the  company  from  making  extortionate 
charges  for  its  service,  it  is  submitted  the  city  cannot  fix  the 
rates  to  be  charged  under  the  mere  general  authority  to  re- 
gulate the  use  of  its  streets.  To  permit  them  to  do  so 
would  have  the  effect  of  denying  the  vaKdity  of  the  well 
estabUshed  principle  that  such  power  belongs  to  the  city 
only  when  the  grant  of  it  is  found  to  have  be«i  made  by  the 
l^slature  expressly  or  by  necessary  impKcation.  The 
court  limits  the  application  of  its  remarks,  however,  by 
saying  that  ''  municipalities  cannot,  under  existing  legisla- 
tion, exercise  the  l^slative  power  to  fix  rates  in  any  case" 
This  principle  is  further  discussed  and  its  application 
more  clearly  defined  in  the  case  of  City  of  Rushville  vs. 
Rushville  Natural  Gas  Co.,*  which  was  decided  in  1905. 
The  appellee  in  this  case  was  in  occupation  of  the  streets 
and  ptiblic  places  of  the  city  of  Rushville  and  was  supplying 
its  irthabitants  with  natural  gas,  under  a  franchise  granted 
for  that  purpose  by  an  ordinance  of  said  city  passed  in 
July,  1889,  known  as  No.  26,  which  imposed  no  restrictions 
or  limitations  upon  said  appellee  with  respect  to  the  rate 
to  be  charged  consumers  for  such  gas,  or  as  to  the  method 
by  which  the  price  shouM  be  ascertained  and  fixed.  In 
August  1890,  the  appellant  city  duly  passed  another  ordin- 

1 164  Ind.,  162. 
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ance,  known  as  No.  30,  granting  generally  to  any  corpor- 
ation, firm,  company  or  individual  a  franchise  to  supply 
said  city  and  its  inluJ)itants  with  natural  gas  upon  com- 
pKance  with  certain  terms  and  conditions.  And  in  May, 
1899,  said  city  passed  a  third  ordinance  known  as  No.  73, 
amending  said  ordinance  No.  30  by  providing  for  the  use 
of  meters  for  the  measurement  of  the  gas  consumed  and 
limiting  the  charge  therefor  to  fifteen  cents  per  thousand 
feet.  The  action  in  the  case  was  brought  by  the  appellant 
to  enjoin  the  appellee  from  increasing  its  rates  and  charging 
consumers  of  natural  gas  in  excess  of  tlie  maximum  price 
fixed  by  the  provisions  of  said  ordinances  Nos.  30  and  73. 
The  court  stated  the  principle  in  question  in  the  following 
decisive  language: 

"Appellee  accepted  the  provisions  of  this  ordinance  [No. 
26],  adjudged  and  conceded  to  be  valid,  and  constructed 
its  plant  at  a  cost  of  $100,000  to  fulfil  the  purpose  of  its 
creation.  The  acceptance  by  appellee  of  the  privileges^ 
granted  by  appellant  in  this  ordinance  constituted  a  contract 
equally  binding  upon  both  parties,  and  when  acted  upon 
rights  became  vested,  and  its  provisions  became  secure 
against  impairment  by  any  subsequent  municipal  action. 
.  .  .  This  ordinance  did  not  prescribe  any  limits  as  to 
charges  for  gas,  or  reserve  to  the  city  the  right  thereafter 
so  to  do.  No  alteration  of  or  addition  to  tfie  terms  of  the 
contract  thus  formed  could  be  made  afterwards  by  either 
party  without  the  consent  of  the  other.  ...  It  is  now  the 
settled  law  of  this  State  that,  under  such  circumstances  as 
shown  here,  cities  have  no  authority  or  power  by  subsequent 
ordinance  or  action,  to  impose  any  additional  restrictions 
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the  action  was  to  restrain  the  enforcement  of  an  ordinance 
of  the  defendant  city  forbidding  manufacturers  from  de- 
manding more  than  seventy-five  cents  per  thousand  cubic 
feet  for  gas  served  to  its  customers,  which  was  a  maiiced 
reduction  from  the  prevailing  price  of  gas.  In  refusing 
to  find  such  power  in  the  city  to  regulate  the  rate  of  gas 
supply  the  court  said:  "No  one  has  pretended  that  the 
regulation  of  the  price  of  gas  is  essential  to  the  specific  ob- 
ject for  whidi  the  city  of  Chicago  was  created.  ...  It  is 
plain  to  me  that  the  sixty-sixth  section,  while  granting 
power  to  r^^ate  the  police  of  the  city  or  village,  cannot 
be  enlarged  to  include  power  to  regulate  the  price  of  gas. 
.  .  .  The  mere  laying  of  gas  pipe,  and  the  installation  of 
gas  plants,  together  with  their  repair,  are  the  subject  matter 
of  a  power  widely  separable  in  circumstance  from  the 
power  to  deal  with  the  rates  at  which  gas  shall  be  manu- 
factured and  sold.  The  first  belongs  naturally  to  the  city 
whose  streets  are  to  be  occupied,  for  it  is  related  intimately 
witfi  the  supervision  of  streets;  the  latter,  with  equal  rea- 
son, is  foreign  naturally  to  the  city.  .  .  .  Until  there  is 
legislation,  more  unmistakable  than  the  language  used  in 
this  section,  to  indicate  a  purpose  to  grant  the  city  power 
to  fix  rates,  I  shall  not  hold  that  such  was  the  legislative 
intent.  Unquestionably  the  power  resides  somewhere  in 
the  State,  but  until  consciously  del^;ated  to  some  other 
body,  it  remains  in  the  State's  general  repository  of  power, 
the  General  Assembly  of  the  State." 

And  finally  the  case  of  State  ex  rel.  City  of  St.  Lxwiis 
vs.  Laclede  Gas  Light  Co.*  was  a  mandamus  action  to 
compel  the  respondent  company  to  comply  with  an  ordin- 
ance of  the  relator  city  and  supply  gas  to  consumers  at 
not  to  exceed  ninety-five  cents  per  thousand  cubic  feet,  be- 
ing a  reduction  from  one  dollar  and  twenty-five  cents  per 

1 102  Mo.,  472. 
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thousand.  In  denying  such  power  in  the  city  by  virtue  of 
the  police  power  vested  therein,  the  court  expressed  its 
opinion  in  the  following  dear  language :  "  It  is  not  open 
to  doubt  or  dispute  that  this  power  to  make  and  vend  gas 
carries  with  it  as  an  inevitable  incident  the  right  to  fix  the 
price  of  the  gas  thus  made  and  sold.  ...  So  that,  by  the 
terms  of  the  charter  of  the  respondent  company  its  right  to 
fix  the  price  of  its  product  was  as  much  a  part  of  its  charter 
as  if  it  had  been  in  terms  set  forth  in  section  5  of  the 
original  act  of  incorporation.  But,  if  a  price  had  thus 
been  set  forth,  no  one  familiar  with  constitutional  prin- 
ciples but  would  at  once  deny  that  the  right  to  contract  for 
the  sale  of  gas  at  such  price  could  anywise  be  impaired.  .  .  . 
But  certainly  there  is  a  limit  in  this  regard  over  whidh 
legislatures  and  municipalities  cannot  pass;  they  cannot,  in. 
the  exercise  of  assumed  police  powers,  violate  charter  con- 
tracts and  overthrow  vested  rights.  On  this  subject  Judge 
Cooley  aptly  says :  '  The  limit  to  the  exercise  of  the  police 
power  in  these  cases  must  be  this:  The  regulations  must 
have  reference  to  the  comfort,  safety  or  welfare  of  society; 
they  must  not  be  in  conflict  with  any  of  the  provisions  of 
the  charter;  and  they  must  not,  under  pretense  of  r^^la- 
tion,  take  from  the  corporation  any  of  the  essential  rights 
and  privileges  which  the  charter  confers.  In  short,  Aey 
must  be  police  regulations  in  fact,  and  not  amendment  of 
the  charter  in  curtailment  o»f  the  corporate  franchise.' "" 
Where  authority  is  expressly  conferred  upon  the  muni- 
cipality to  fix  the  rates  at  which  public  utilities  may  be  sup- 
plied to  its  inhabitants  by  private  capital,  the  courts  agree 
that  such  municipality  may  fix  these  rates  but  they  must  be 
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reasonable;  for  the  state  cannot  by  itself  or  any  of  its 
agencies  deny  to  the  owners  of  private  property  a  fair  re- 
turn for  its  use  at  a  just  valuation.  To  permit  this  would 
amount  to  a  deprivation  of  property  without  due  pro- 
cess of  law.  The  principle  is  stated  to  be  the  general  rule  of 
law  by  the  Supreme  Court  of  the  United  States  in  the 
leading  case  of  San  Di^;o  Land,  etc.  Co.  vs.  National 
Qty/  and  in  many  other  cases.  In  the  course  of  this  opin- 
ion the  court  defines  what  constitutes  "  reasonable  rates  " 
as  follows :  "  What  the  company  is  entitled  to  demand,  in 
order  that  it  may  have  just  compensation,  is  a  fair  return 
upon  the  reasonable  value  of  the  property  at  the  time  it  is 
being  used  for  the  public.'* 

Where  the  rates  fixed  by  the  municipality  adting  tmder 
proper  authority  are  not  reasonable,  redress  may  be  had  by 
tfie  party  injured  at  the  hands  of  the  courts  for  they  stand 
ready  on  good  cause  shown  to  enjoin  the  enforcement  of 
an  ordinance  reducing  such  rates  below  what  is  fair  and 
reasonable.  The  fixing  of  rates,  however,  is  a  legislative 
act  requiring  the  exercise  of  discretion  and  will  not  be  in- 
terfered with  by  the  courts  unless,  as  is  said  in  the  case 
just  referred  to,  "  they  are  so  plainly  and  palpably  unreason- 
able as  to  make  their  enforcement  equivalent  to  the  taking 
of  property  for  public  use  without  such  compensation  as 
under  all  the  circumstances  is  just  both  to  the  owner  and 
to  the  public*'  As  this  same  court  has  said  in  anoth«- 
case:  "The  extent  of  judicial  interference  is  protection 
against  unreasonable  rates."  * 

1 174  U.  S.,  739. 

*  143  U.  S.,  339.  To  the  same  effect  and  for  the  further  definition  of 
the  tenn,  "  reasonable  rates,"  see  San  Diego  Water  €0.  vs.  San  Diego, 
118  Cal.,  556;  Brymer  vs.  Butler  Water  Co.,  179  Pa.,  231;  Des  Moines 
vs,  Des  Moines  Waterworks  Co.,  95  la.,  348;  Capital  City  Gaslight  Co. 
vs.  Des  Moines,  72  Fed.,  829 ;  New  Memphis  Gas  &  Light  Co.  vs.  Mem- 
phis, 72  Fed.,  952 ;  State  ex  rel.  vs.  Cincinnati,  etc.,  Co.,  18  Ohio  St.,  262. 
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The  case  of  Milhau  vs.  Sharp  ^  decided  as  early  as  1854 
that  a  statute,  providing  that  certain  municipal  corporations 
should  have  the  power  frolm  time  to  time  to  regulate  the 
rates  of  fare  to  be  charged  by  street  railway  companies 
could  not  be  defeated  in  its  operation  by  a  resolution  of  any 
such  municipality  forever  waiving  such  power  by  a  per- 
petual grant  to  a  certain  company  to  erect  and  operate  a 
street-railway  system  in  Broadway,  New  York  City.  In 
perpetually  enjoining  such  action  by  the  company  for  the 
reason  that  such  resolution  was  void  the  court  said:  "An 
ordinance  regulating  a  street  is  a  l^slative  act,  entirely 
beyond  the  control  of  the  judicial  power  of  the  State.  But 
the  resolution  in  question  is  not  such  an  act.  Though  it 
relates  to  a  street,  and  very  materially  affects  the  mode  in 
which  that  street  is  to  be  used,  yet,  in  its  essential  features, 
it  is  a  contract.  Privileges  exclusive  in  their  nature,  and 
designed  to  be  perpetual  in  their  duration,  are  conferred. 
Instead  of  regulating  the  use  of  the  street,  the  use  itsdf, 
to  the  extent  specified  in  the  resolution,  is  granted  to  the 
associates  of  the  Broadway  railroad.  .  .  .  The  licenses 
contemplated  by  the  resolution  must  therefore  be  regarded 
as  perpeftual  and  irrevocable.  If  it  takes  effect  at  all,  the 
right  of  way,  now  vested  in  the  corporation,  so  far  as  it  is 
necessary  for  the  purposes  of  the  defendants,  will  become 
vested  in  them.  The  exercise  of  the  legislative  powers  of 
the  corporation,  in  respect  to  that  street,  must  be  in  subor- 
dination to  the  vested  rights  of  the  defendants.  We  have 
already  seen  that  a  corporation  cannot,  without  the  consent 
of  the  legislature,  thus  divest  itself  of  its  own  powers.  The 
resolution  itself  is,  therefore,  unauthorized  and  void." 

1 17  Barb.  (N.  Y.).  435- 
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CHAPTER  X 
Conclusions 

In  what  has  been  said  the  endeavor  has  been  made  to 
indicate  what  has  been  the  attitude  of  our  courts  toward 
the  question  of  the  municipal  ownership  and  operation  of 
public  utilities  by  showing  what  have  been  their  decisions 
on  the  points  of  law  which  affect  both  the  power  of  muni- 
cipal corporations  to  extend  their  sphere  of  activity  and  the 
facility  with  which  they  might  exercise  the  powers  pertain- 
ing to  this  general  subject  which  are  r^^arded  as  inhering 
in  them. 

By  way  of  stating  the  conclusions  which  have  been 
reached  it  may  be  said  ist.  Municipal  ownership  and  opet- 
ation  is  regarded  by  the  courts  as  quite  consistent  with  our 
constitutional  system.  There  is  no  constitutional  objection 
to  the  grant  by  the  legislature  of  the  widest  powers  relative 
to  the  municipal  ownership  and  operation  of  public  utilities. 
Only  one  case  casts  any  doubt  upon  the  power  of  the 
legislature  to  permit  a  municipality  to  enter  into  the  field 
of  business.  This  is  Opinion  of  the  Justices*  which  re- 
gards as  improper  the  attempt  of  the  legislature  to  permit 
a  city  to  establish  yards  for  the  sale  of  coal  and  wood. 
The  courts  further  have  given  the  widest  possible  mean- 
ing to  the  term  "  municipal  purpose  "  in  our  constitutions 
where  by  the  terms  of  those  instruments  cities  were  for- 
bidden to  exercise  the  power  of  taxation  or  to  spend  public 
funds  for  other  than  such  purposes. 

1 155  Mass.,  598. 
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2ik1.  The  courts  have  further  with  few  exceptions  in 
their  consideration  of  the  powers  possessed  by  mimicipal 
corporations  adopted  the  principle  of  liberal  construction 
where  its  adoption  was  necessary  to  permit  the  corpora- 
tions to  extend  their  sphere  of  activity  in  order  to  render 
to  their  inhabitants  the  services  so  necessary  in  modem 
urban  life,  and  have  with  this  purpose  in  view  developed 
the  idea  of  powers  implied  from  the  very  nature  of  such 
corporations  as  organs  for  social  service. 

3d.  With  the  idea  that  municipal  corporations,  which 
have  entered  into  what  is  often  called  the  field  of  private 
business,  are  really  discharging  a  service  which  is  just  as 
public  in  character  as  the  preservation  of  the  peace,  the 
care  of  the  public  health  and  safety  or  the  care  of  the 
poor,  the  courts  have  also  refused  to  make  any  distinction 
between  the  property  used  for  these  so-called  commercial 
purposes  and  that  used  for  the  so-called  governmental  pur- 
poses, and  have  therefore  denied  that  one  class  of  property 
is  to  be  taxed  any  more  than  the  other  or  is  to  }>e  gov- 
erned by  any  more  liberal  law  as  to  its  sale  or  aliena- 
tion. The  courts  do  not  of  course  take  the  view  that  it  is 
not  subject  to  taxation  or  alienation  but  merely  that  as 
property  devoted  to  a  public  service  it  is  imtaxable  and  in- 
alienable in  the  absence  of  statutory  provisions  to  that  effect. 

4th.  With  the  same  idea  in  view,  that  what  we  call  public 
utilities  are  public  whether  in  public  or  in  private  hands,  the 
courts  have  assumed  that  the  interests  of  the  public  must 
be  the  guiding  influence  upon  them  in  their  decision  as  to 
the  powers  possessed  by  municipal  corporations  in  the 
grant  to  private  companies  of  these  public  utility  franchises. 
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power  of  municipal  corporations  in  the  absence  of  statutory 
authority  to  grant  exclusive  franchises  and  to  imply  any 
exdusiveness  in  a  franchise  where  any  other  reasonable 
construction  was  possible  in  case  it  was  recognized  that  the 
corporation  granting  the  franchise  had  the  legal  right  to 
make  it  exclusive. 

5th.  Believing  finally  that  competition  alone  would  be 
ineflFective  to  secure  reasonable  rates  in  an  industry  which 
in  the  nature  of  things  is  largely  monopolistic  in  character, 
the  courts  have  regarded  the  legislature  as  possessed  of  the 
power  of  r^fulating  the  rates  that  might  be  charged  by 
public-service  corporations.  They  have  at  the  same  time, 
either  because  they  feared  too  drastic  action  by  municipal 
corporations  or  because  of  a  reluctance  to  abandon  the  rule 
of  strict  construction  of  municipal  diarters,  denied  that  a 
municipal  corporation  had  the  rig^t,  in  the  absence  of 
statutory  provision  to  that  eflfect,  to  regulate  these  rates 
except  where  it  had  reserved  to  itself  such  power  to  regVL' 
late  in  the  franchise  at  the  time  of  its  grant. 

In  laying  down  these  rules  the  courts  have  been  strongly 
inihienced  by  the  feeling  that  the  controlling  motive  of  the 
private  companies  was  that  of  the  pecuniary  advantage  of 
their  stodcholders,  and  that  unless  checked  this  motive 
might  result  to  the  public  disadvantage.  On  the  other 
hand  thqr  have  frequently  called  attention  to  the  fact  that 
the  motive  actuating  nninicipal  corporations  was  public 
service  rather  than  private  advantage.  They  have  there- 
fore recognized  that  in  the  absence  of  legislative  authoriza- 
tion a  private  company  operating  a  public  utility  might 
sdl  out  to  a  municipal  corporation,  although  a  municipal 
corporation  could  not  reverse  the  process. 

While  finally  the  courts  have  naturally  not  been  called 
upon  to  decide  the  expediency  or  inexpediency  of  the  policy 
of  municipal  ownership  and  operation  of  public  utilities, 
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since  they  have  regarded  the  decision  of  this  question  in 
concrete  cases  as  not  a  judicial  matter  but  rather  a  question 
for  the  municipality  concerned  to  decide  for  itself  within 
the  limits  of  the  statutes,  they  have  in  a  number  of  instances 
not  hesitated  to  voice  the  feeling  that  the  trend  of  mod- 
em thought  was  favorable  to  municipal  owners'hip  and 
operation. 

In  the  case  of  Mayo  vs.  Town  of  Washington/  decided 
in  1898,  Clark,  J.,  in  a  dissenting  opinion  which  is  later 
expressly  upheld  by  the  court  in  the  case  of  Fawcett  vs. 
Mt.  Airy,^  in  speaking  of  the  relation  of  the  court  to  tiie 
matter  of  municipal  ownership  and  of  the  tendency  of  such 
ownership  to  become  more  fully  established  in  practice, 
says :  "  It  would  seem,  however,  that  city  ownership  of 
water  as  well  as  electric  lighting  plants  is  a  matter  vested 
in  the  discretion  of  the  city  government.  Light  and  water, 
sewerage  and  sanitation,  paving  and  fire  protection  are 
necessities,  and  are  objects  to  be  obtained  by  municipal 
organization.  .  .  .  There  is  an  unmistakable  trend  the 
world  over  toward  municipal  ownership  of  lighting,  water- 
works, and  even  (to  some  extent)  street  railways.  Judge 
Dillon  refers  to  this,  and  intimates  that  it  is  commended 
by  wisdom  and  sound  policy.*  In  Germany  two-thirds  of 
the  cities  own  their  electric  lighting  and  car  plants,  and  the 
proportion  is  increasing.  The  same  is  true  of  the  other 
countries  of  continental  Europe,  there  being  a  great  in- 
crease in  municipal  ownership  since  Judge  Dillon  wrote. 
In  Great  Britain  and  Ireland  203  cities  and  towns,  being  in 
fact  every  city  of  any  importance  save  5,  own  their  light- 
ing plants,  not  only  for  their  own  corporate  uses,  but  for 
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furnished  to  the  citizen,  with  a  profit,  too,  to  the  muni- 
cipalities is  54  cents  per  thousand.  In  this  country,  too,  a 
large  ntmiber  of  cities  own  their  gas  plants.  ...  A  large 
and  increasing  number  of  cities  and  towns  (already  over 
200)  in  the  United  States,  own  their  electric  lighting  plants, 
with  the  result  that  the  cost  to  the  municipalities,  from  offi- 
cial reports,  is  less  than  one-third  of  the  average  cost  in 
cities  buying  their  lights  from  private  companies.  The 
number  of  cities  in  this  country  owning  their  waterworks 
is  1690  out  of  a  total  of  3196  having  water  supply;  and 
municipal  ownership  is  steadily  increasing.  In  the  50 
largest  cities  in  the  Union,  19  have  recently  changed  from 
private  ownership  to  municipal  ownership,  leaving  only  9 
of  the  50  which  are  still  dependent  for  their  water  supply 
on  fwivate  companies.  .  .  .  The  general  movement  of  the 
age  in  which  we  live  is  towards  the  ownership  and  oper- 
ation of  these  franchises  by  the  people  of  towns  and  cities, 
for  themselves,  through  the  agency  of  their  municipal  cor- 
porations, as  one  of  the  recognized  and  diief  purposes  of 
town  and  city  charters." 

This  case  has  been  quoted  from  at  length  for  its  statis- 
tical value  especially  and  for  the  conclusions  drawn  by  the 
Justice  after  an  apparently  extensive  study  of  the  question. 
The  facts  speak  for  themselves  and  indicate  that  the  muni- 
cipal ownership  of  the  plants  providing  these  public  utilities 
in  towns  and  cities  was  widely  established  at  the  time  of  the 
writing  of  this  opinion,  and  that  the  tendency  as  indicated 
by  such  facts  is  toward  a  rapid  increase  of  such  ownership. 

In  the  decisions  of  the  courts  in  connection  with  this 
subject  no  suggestion  is  found  indicative  of  anything  but 
the  utmost  confidence  in  the  principles  involved,  nor  are 
any  reasons  assigned  for  denying  their  broadest  applica- 
tion in  practice.  And  the  attitude  of  the  courts  on  such 
a  subject,  it  is  believed,  gives  the  most  conservative  and 
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accurate  indication  of  the  tendency  of  the  times  and  of  the 
probable  solution  of  the  question. 

That  the  public  interests  are  best  conserved  by  municipal 
ownership  is  fully  recognized  and  forcibly  expressed  by  the 
court  in  the  case  of  Ogden  City  vs.  Bear  Lake,  etc.,  Water- 
works Co.,*  to  the  effect  that,  "  the  people  usually  get 
fleeced  when  the  city  places  its  waterworks  in  the  hands  of 
private  parties.  Public-spirited'  men  are  not  at  all  times 
free  from  the  undue  influence  of  self-interest."  But 
whether  the  municipality  finds  that  the  amount  of  control 
necessary  in  any  case  requires  the  municipal  ownership  of 
the  plants  which  provide  it  and  its  citizens  with  these  public 
utilities,  or  only  the  ownership  without  the  operation  by  the 
public,  or  merely  the  statutory  regulation  of  private  plants, 
it  is  submitted  on  the  authorities  herein  given  that  the  atti- 
tude of  our  courts  favors  a  decided  increase  in  the  sphere 
of  municipal  activity. 

1  Sa  Pac,  697. 
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PREFACE 

In  the  preface  to  Professor  Burgess's  work  on  Political 
Science  and  Constitutional  Law  one  reads  the  following 
words :  "  It  is,  indeed,  a  serious  thing  to  ask  the  world  to 
read  a  book.  It  should  never  be  dcMie  unless  the  book  an^ 
swers  a  purpose  not  fulfilled,  or  not  so  well  fulfilled  by 
some  book  already  existing."  Ever  since  the  author  of 
this  monograph  read  that  statement  his  own  conscience  has 
been  troubling  him  sorely.  The  need  for  some  treatise  on 
the  subject  with  which  this  one  purports  to  deal  has  been, 
of  course,  generally  recognized ;  but  whether  the  pages  here 
offered  meet  this  need  to  a  degree  that  justifies  their  pub- 
lication is  a  question  concerning  whidh  the  author  has  been 
harassed  by  numerous  doubts.  Now,  however,  it  is  too 
late  to  retract,  and  therefore  the  author  fondly  cherishes 
the  hope  that  at  least  somebody  may  find  something  of  in- 
terest somewhere  within  these  pages,  and  if  such  person  be 
only  induced  to  go  into  the  matter  a  little  further,  the 
author  will  feel  that  what  he  has  attempted  has  not  been 
entirely  in  vain  nor  absolutely  without  justification. 

In  the  second  place,  the  author  desires  to  explain  that  in 
only  a  few  cases  has  he  been  able  to  go  into  the  court  de- 
cisions, concerning  certain  points  that  are  discussed  in  the 
fx)dy  of  the  monograph.  The  reason  for  this  was  that  he 
found  that  such  decisions  were  entirely  too  numerous  to 
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tude  to  all  those  who  in  divers  ways  have  helped  him  in 
the  preparation  of  this  monograph.  Certain  acknowledg- 
ments are  made  in  the  text  and  emphasis  is  laid  upon  them 
at  this  place,  but  it  is  to  Professors  Seligman  and  Seager 
of  G>lumbia  University  that  the  author  is  most  deeply  in- 
debted and  it  gives  him  the  keenest  pleasure  to  express  to 
them  his  sincere  appreciation  and  gratitude.  The  author  is 
also  indebted  to  officials  in  every  state  of  the  Union  for  the 
kindness  with  which  they  answered  numerous  questions  con- 
cerning conditions  and  practices  in  their  respective  states 
and  to  them,  without  attempting  to  give  a  full  list  of  their 
names,  he  expresses  grateful  acknowledgments.  To  the 
others, — friends  at  Columbia  and  elsewhere, — who  have 
been  of  service  to  the  author  in  manifold  ways  during  the 
preparation  of  this  monograph,  he  expresses  again  his  sin- 
cere thanks,  and  he  trusts  that  they  may  never  want  for  the 
kind  of  friends  that  they  have  been  to  him. 

Eugene  K  Agger. 
Columbia  University,  1907, 
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BIBLIOGRAPHICAL  NOTE. 


In  tlie  following  p«get  general  references  are  made  to  the  laws  of  the  aereral 
■tmtes.  These  references  are  for  the  most  part  to  codes  and  session  laws.  When 
the  year  is  given,  as  for  instance, ''  Laws  of  New  York,  1905,"  it  indicates  that  the 
•esuon  laws  of  sach  year  are  referred  to.  In  other  cases  where  no  indication  to 
the  contrary  is  given,  and  where  the  reference  is  a  general  one,  as  for  instance, 
*'  Laws  of  New  York,"  it  indicates  that  the  general  code  of  laws  is  referred  to. 
Soch  general  references  refer  to  the  following  codes  of  the  states : 
Alabama:  Code  of  Alabama,  1896. 

Arkansas:  Sandels  and  Hill,  "Digest  of  the  Sututes  of  Arkansas,"  1894. 
Odifomia:  Political  Code  of  California.    San  Francisco,  1903  and  1905.    (Edited 

by  Jas.  H.  Deering  and  Walter  S.  Brann.) 
Colorado :  Annotated  Statutes  of  the  State  of  Colorado.    Edited  by  J.  Warner 

Mills,  Denver,  1891,  1897,  >905> 
Connecticut :  Revised  Laws  of  Connecticut    Hartford,  1902. 
Delaware :  Revised  Statutes  of  Delaware,  1893. 
Florida:  Revised  Code  of  Florida,  1892. 
Georgia:  Revised  Statutes.    Code  of  1895.    Supplement,  190 1.    Nashville,  1895 

and  1901. 
Idaho:  Political  Code  of  the  State  of  Idaho,  Boise,  190 1. 

Illinois:  Revised  Statutes  of  Illinois.    Edited  by  Harvey  B.  Hurd,  Chicago,  1903. 
Indiana:  Revised  Statutes  of  Indiana.    Compiled  by  Frank  A.  Homer.   Lawyers' 

Cooperating  Publishing  Co.,  1901.  ^ 

Iowa:  Annotated  Code  of  Iowa.    Edited  by  E.  C  Ebersole,  Des  Moines,  1897. 

Supplement,  1902. 
Kansas :  General  Statutes  of  Kansas.    Edited  by  C.  F.  W.  Daasler,  Topeka,  1901. 
Kentucky :  The  Kentucky  Statutes.   Prepared  by  John  D.  Carrol,  Louisville,  1903. 
Louisiana:  Revised  Laws  of  Louisiana.    Compiled  by  Solomon  Wolff,  1897  and 

1904. 
Maine :  Revised  Statutes  of  the  State  of  Maine,  Portland,  1904. 
Maryland :  Public  Local  Laws  and  Public  General  Law.    Codified  by  John  Pren- 
tiss Poe,  Baltimore,  1888.    Supplement,  1898  and  1904. 
Massachusetts:  Revised  Laws  of  Massachusetts,  Boston,  1902. 
Michigan:  The  Compiled  Laws  of  Michigan.    Compiled  by  Lewis  M.  Miller, 

huaings  1899. 
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MiMouri :  The  Revised  Statutes  of  the  State  of  Missouri,  Jefferson  City,  1899. 
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CHAPTER  I 

THE  BUDGET  RIGHT  IN  THE  AMERICAN  COMMON- 
WEALTHS 

Writers  on  financial  subjects  have  always  taken  a  pe- 
culiar satisfaction  in  pointing  out  how  almost  all  the  great 
struggles  in  constitutional  history  have  been  more  or  less 
intimately  connected  with  the  question  of  budget  right. 
Nor  has  the  emphasis  thus  laid  upon  the  control  of  the  piri)- 
lic  purse  been  in  any  sense  a  false  one.  It  may  be  true 
that  if  monarchs  and  potentates  had  exercised  wisely  the 
powers  that  were  entrusted  to  them,  the  mere  question  of 
budget  right  would  never  have  been  made  the  subject  of  re- 
volutionary contention.  But  in  that  event  it  would  prob- 
ably also  be  true  that  the  world  would  never  have  seen 
constitutional  struggles  of  any  kind.  It  is  because  the 
rulers  of  the  world  failed  to  rule  with  wisdom  and  modera- 
tion that  this  fundamental  principle  of  modern  constitu- 
tionalism, namely  that  the  right  to  vote  the  taxes  and  the 
expenditures  of  the  state  is  inherent  in  the  people  who  pay 
the  taxes,  came  to  be  insisted  upbn  even  to  the  point  of  vio- 
lence and  bloodshed.  Long,  long  ago  it  was  recognized  as 
a  truism  that  "  he  whojeontrols  the  finances  of  a  state  con- 
trols the  nation's  policy"  and  our  forbears  acted  wisely 
when  they  held  firmly  to  this  ancient  Teutonic  principle  of 
budget  control.  As  Professor  Henry  C.  Adams  points  out, 
"  the  extent  to  which  this  right  is  recognized  may  be  re- 


Digitized  by 


Google 


l6    THE  BUDGET  IN  AMERICAN  COMMONWEALTHS    [132 

tionalism  is  the  idea,  budgets  are  the  means  by  which  that 
idea  is  realized."  *  This  being  so,  it  would  seem  to  be 
difficult  to  overemphasize  the  importance  of  the  role  that 
this  simple  rule  of  financial  control  has  played  in  the  great 
drama  of  world  progress  and  our  financial  publicists  have 
not,  in  making  this  fact  so  prominent,  overstepped  the 
limits  that  a  just  regard  for  truth  imposes. 

The  development  of  the  budget  riglit  in  the  common- 
wealths of  the  United  States,  however,  lacks  the  intense 
dramatic  interest  that  great  conflicts  and  bloody  strifes  have 
given  to  the  development  of  the  right  in  general  history. 
In  colonial  days  there  were  occasional  struggles  between  the 
governors  of  the  colonies  and  the  representatives  of  the 
people,*  but  after  independence  was  achieved,  in  a  revolu- 
tion that  was  itself  based  essentially  upon  the  issue  of 
budget  right,  the  principle  became  too  firmly  established  in 
the  American  mind  and  practice  ever  to  need  reinforce- 
ment or  e,ver  even  to  suggest  to  an  ambitious  executive  that 
it  might  be  attacked  with  success. 

With  the  adoption  of  the  Constitution  of  1787  this  car- 
dinal principle  of  popular  government  was  very  naturally 
embodied  in  the  fundamental  law  of  the  land.  Others  have 
already  discussed  the  application  of  it  in  the  affairs  of  the 
national  government  *  and  it  is  not  presumed  that  anything 
remains  to  be  added  to  that  discussion  in  this  place.  There 
is,  however,  some  need  of  speaking  more  particularly  about 
the  matter  in  connection  with  the  various  commonwealth 
or  state  governments. 

*  The  Science  of  Finance^  p.  1 16. 

*Scc  for  instance,  Wm.  2.  Ripley,  The  Financial  History  of  Vir- 
ginict  New  York,  1893,  chap,  v;  and  C.  S.  Bullock,  Finances  of  the 
United  States  1775-1789,  University  of  Wisconsin  Bulletin,  1895. 

•  Sec  for  instance,  Ephraim  D.  Adams,  The  Control  of  the  Purse  in 
the  United  States,  in  the  Kansas  University  Quarterly,  vol.  2. 
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I.  THE  PROVISIONS  OF  THE  GENERAL  CONSTITUTION: 

The  Constitution  of  the  United  States  says  nothing  about 
the  form  of  the  various  commonwealth  governments  ex- 
cqyt  in  Art.  IV,  Sec.  4,  according  to  which  the  general 
government  guarantees  to  the  states  a  republican  form  of 
government.  But  the  Constitution  does  not  itself  define 
what  shall  be  considered  a  republican  form  of  government, 
although  it  is,  perhaps,  to  be  presumed  that  it  means  a 
government  patterned,  in  a  general  way,  after  the  central 
government.  Concerning  this  point  Professor  Burgess  says, 
*'  The  qualities  of  representation,  limitation,  distribution  of 
powers  between  independent  departments,  co-ordination  of 
departments  and  election  must  be  regarded  as  the  essential 
elements  of  what  is  known  as  the  republican  form  of  gov- 
ernment." * 

Accepting  then  this  definition  of  the  republican  form  of 
government,  the  question  with  which  we  are  concerned  is, 
what  does  this  constitutional  guaranty  imply  as  regards 
the  budget  right  in  the  various  states?  According  to  the 
definition,  the  Constitution  of  the  United  States  requires 
that  the  state  governments  be  representative  and  that  there 
be  independent  yet  co-ordinate  departments  among  which 
the  various  governmental  powers  are  distributed,  z/isr.;  the 
l^slative,  the  executive  and  the  judicial.  But  as  the  levy- 
ing of  taxes  and  the  appropriation  of  public  moneys  is  every- 
where r^;arded  as  a  legislative  function,^  the  exercise  of 

*  Jofin  W.  Burgiess,  Political  Science  and  Constitutional  Law,  p.  153. 

*  Concerning  taxation,  Judg^  GDoicy  says :  "  The  power  of  taxation  is 
an  incident  of  sovereignty,  and  is  possessed  by  the  government  without 
being  expressly  conferred'  by  the  people.  It  is  a  legislative  power;  and 
when  the  people  by  their  constitutions  create  a  department  of  govern- 
ment upon  which  they  confer  the  power  to  make  laws,  the  power    of 
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that  function  may  be  considered  as  essentially  guaranteed 
to  the  legislative  branch  of  the  commonwealth  govern- 
ments. It  may  be  said  therefore  that  the  Constitution  of 
the  United  States  guarantees  to  the  people  of  the  states 
that  the  budget  right  within  each  commonwealth  or  state 
shall  be  exercised  only  by  the  l^slature  elected  by  and 
representing  the  people. 

But  at  this  point  it  becomes  necessary  to  call  attention 
to  the  fact  that  there  is  essentially  a  distinction  between 
the  budget  right  and  the  exercise  of  that  right.  The  right 
Itself  is  lodged  in  the  people,  wliile  the  exercise  of  that 
right  is  of  necessity  vested  in  the  "  government."  Yet  the 
people  can  and  do  put  certain  limitations  and  restrictions  on 
their  governments  in  the  exercise  of  the  budget  right.  The 
full  right  is,  of  course,  an  incident  of  sovereignty,  and  be- 
cause in  the  United  States  the  people  are  sovereign  they 
have  put  some  limitations  upon  the  exercise  of  their  sover- 
eign right  by  the  governments  which  they  have  constituted. 
This  distinction  sets  the  financial  operations  of  the  state 
and  the  federal  governments  in  a  somewhat  clearer  light 
and  the  necessity  of  mentioning  it  here  will  become  more 
and  more  apparent  as  the  argtmient  progresses. 

Assuming  that  the  Constitution  of  the  United  States 
guarantees  to  the  people  of  the  commonwealth  that  the 
budget  right  shall  be  exercised  only  by  the  commonwealth 
l^slature,  we  find  that  the  Constitution  does,  however, 
itself  put  certain  limits  on  the  exercise  of  this  right.  These 
limits  extend,  however,  only  in  one  direction ;  that  is  to  say, 
they  affect  only  the  taxing  power.  In  the  field  of  appropri- 
ation or  expenditure  the  commonwealth's  power  is  prac- 
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that  is  contrary  to  the  Constitution  or  the  laws  of 
the  United  States.  The  restrictions  on  the  taxing*  power 
are  as  follows :  Art.  I,  Section  X,  p.  2,  says,  "No  state  shall, 
without  the  consent  of  Congress,  lay  any  impost  or  duties 
on  imports  or  exports,  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws,  and  the  net  produce 
of  all  duties  and  imports  laid  by  any  state  on  imports  or  ex- 
ports, shall  be  for  the  use  of  the  Treasury  of  the  United 
States;  and  all  such  laws  shall  be  subject  to  the  revision  and 
the  oontrcrf  of  the  Congress."  Paragraph  3  also  provides 
that  "  No  state  shall  without  the  consent  of  the  Congress 

lay  any  duty  of  tonnage "     In  these  two  sections 

are  found  all  the  expressed  limitations  of  the  common- 
wealth's taxing  power  that  the  constitution  of  the  United 
States  contains.  The  Courts  have,  however,  added  another, 
namely  that  the  state  may  not  tax  the  property  of  the 
United  States  or  the  instrumentalities  of  the  general  gov- 
ernment. The  following  quotation  from  Professor  Bur- 
gess's work  sets  forth  the  situation  clearly.  He  says,  after 
referring  to  the  forbidden  export  and  import,  and  tonnage 
duties ;  "  So  far  as  the  express  provisions  of  the  con- 
stitution are  concerned,  the  conmionwealths  may  tax  every- 
thing else,  to  any  amount  and  in  any  manner  they  may  deem 
proper.  The  Court,  however,  has  decided  that  the  com- 
monwealth cannot  tax  the  property  of  the  United  States 
and  the  itistnmientalities  of  the  general  government,  and 
that  when  both  Congress  and  the  commonwealths  tax  the 
same  subject  the  general  government  has  precedence  and 
must  be  first  satisfied."  *  It  may  be  concluded  then  that, 
with  exception  of  the  limitations  here  referred  to,  the 
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Each  state  has  a  ccMistitution  of  its  own  which  is  the  fun- 
damental law  within  its  particular  domain,  and  each  of 
these  constitutions  provides  more  or  less  in  detail  just 
how  the  budget  right  that  is  vested  in  each  commonwealth 
by  the  Constitution  of  the  United  States  is  to  be  exercised. 
Thus  we  find,  in  addition  to  the  comparatively  few  provis- 
ions that  embody  the  cardinal  principles  of  budget  right  and 
that  are  contained  in-  the  constitutions  of  all  states  where 
constitutionalism  exists,  that  there  are  also,  as  a  rule,  in 
the  constitutions  of  the  American  states  numerous  other 
provisions  which  are  restrictive  in  their  nature.  Some  at- 
tention will  now  be  given  to  these  principles  and  restrictions. 

11.  PROVISIONS  IN  THE  STATE  CONSTITUTIONS  EMBODY- 
ING THE  BUDGET  RIGHT: 

Consideration  will  first  be  given  to  the  application,  in  the 
various  commonwealths,  of  those  principles,  which,  as  was 
stated  above,  are  usually  locJced  upon  as  representing,  in 
their  entirety,  the  embodiment  of  the  budget  right. 

The  first  of  these  principles  concerns  the  right  to  order 
the  tax  levies  and  demands  that  all  taxes  shall  be  levied 
only  with  the  consent  and  by  the  authorization  of  the  people 
or  their  accredited  representatives.  Yet  in  only  eight  of 
the  states  do  we  find  this  principle  expressed  in  the  written 
constitution.^  The  manner  of  expression  is  not  always 
the  same,  but  the  same  general  idea  is  aimed  at.  Sec.  3 
Art.  IX  of  the  constitution  of  Florida  provides  for  instance, 
that  "  No  tax  shall  be  levied  except  by  law."  The  Wyom- 
ing constitution  on  the  other  hand  provides  that,  "  No  tax 
shall  be  imposed  without  the  consent  of  the  people  or  their 
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principle  definitely  expressed  in  only  eight  of  the  common- 
wealth constitutions,  it  does  not  imply  that  any  other  prin- 
ciple is  recognized  in  the  practice  of  the  other  states.  On 
the  contrary  it  is  a  principle  that  is  everywhere  accepted  in 
the  United  States  and  is  considered  by  Americans  to  be 
such  a  "  self-evident  truth  "  that  thirty-seven  states  have 
not  considered  it  necessary  to  embody  it  specifically  in  their 
written  constitutions.  Short  shift  would  be  made  of  any 
executive  who  tried  to  levy  a  tax  on  his  own  responsibility. 
The  second  general  principle  is  a  sort  of  corollary  of  the 
first  and  provides  that  all  revenue  bills  shall  originate  in  the 
more  popular  branch  of  the  legislative  body.  Stourm  in 
his  excellent  work,  "  Le  Budget "  ^  discusses  the  working- 
out  of  this  principle  in  the  various  foreign  countries  and 
more  particularly  in  France.  Almost  every  constitutional 
history  of  England  will  give  some  information  about  it  in 
England,  while  Mr.  Ephraim  D.  Adams's  monograph  on 
"  The  Control  of  the  Purse  in  the  United  States "  *  dis- 
cusses the  same  stibject  in  connection  with  our  own  national 
government.  Both  M.  Stourm  and  Mr.  Adams  point  out 
that  this  principle  has  come  to  embrace  appropriation  bills 
as  well  as  the  bills  passed  only  with  the  view  of  raising 
revenue.  This  was,  of  course,  the  logical  and  necessary 
implication.  Of  what  avail  would  it  be  to  say  that  such 
and  such  a  tax  could  or  could  not  be  levied  if  the  proceeds 
of  any  and  all  taxes  might  be  spent  in  whatsoever  way  the 
executive  saw  fit?  A  mere  granting  of  the  right  to  levy 
constitutes  a  very  small  part  of  financial  control.  Appro- 
priations and  expenditure  are  so  important  that  a  direct  con- 
trol of  them  by  the  people  is  qnite  as  necessary  to  a  com- 

iRcne  Stourm.  Le  Budeet.  Ra*;*    1880 
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plete  control  of  taxation,  as  is  the  control  of  those  measures 
which  are  intended  to  produce  the  revenue. 

In  the  commonwealths,  however,  this  principle  has  really 
little  constitutional  significance.  The  state  senators  arc 
just  as  truly  representatives  of  the  people  as  are  the  mem- 
bers of  the  lower  houses.  They  owe  their  offices  to  the  di- 
rect election  of  the  people  and  are  therefore  responsible  to 
the  people  for  their  acts.  The  only  difference  between  the 
senators  and  the  members  of  the  lower  houses,  is  that  there 
is  a  smaller  niunber  otf  senators  and  the  basis  of  representa- 
tion is  thus  a  little  larger.  Then  in  some  states  the  terms 
of  the  senators  are  longer  than  are  those  of  the  members 
of  the  lower  house.  At  best,  the  question  of  popular  con- 
trol as  between  the  lower  houses  and  the  senates  is  simply 
one  of  d^ree,  and  therefore  the  need  for  a  constitutional 
enactment,  vesting  in  the  lower  house  the  sole  control  over 
financial  matters  is,  from  a  constitutional  point  of  view,  al- 
most entirely  imaginary. 

It  does  not  surprise  us  therefore  to  learn  that,  out  of  the 
forty-five  states  of  tiie  Union,  only  nineteen  require  that 
bills  for  raising  revenue  shall  originate  in  the  lower  house, 
while  in  the  constitutions  of  nineteen  others  it  is  specifically 
stated  that  any  bill  may  originate  in  either  house  and  hav- 
ing originated  in  one  house  may  be  amended  in  the  other. 
Furthermore  the  constitutions  of  the  remaining  seven  states 
contain  no  provision  at  all  on  the  subject.  The  constitu- 
tions of  Louisiana  and  Nebraska  do,  however,  specifically 
require  that  appropriation  bills  shall  originate  in  tiie  lower 
house,  although  the  Nebraska  constitution  is  one  of  those  in 
which  the  Senate  is  given  the  right  to  originate  revenue 
bills.     In  general  then  it  would  seem  true,  that  however  im- 
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States,  in  the  majority  of  cases,  did  not  and  do  not  now, 
consider  it  as  one  whidi  needs  to  be  carefully  safeguarded 
in  their  commonwealth  constitutions. 

With  these  varying  constitutional  provisions  we  rather 
naturally  expect  to  find  a  considerable  variation  in  practice. 
And  in  this  respect  our  expectations  are  realized.  Yet  the 
whole  matter  is  of  such  comparatively  little  importance 
from  both  a  constitutional  and  financial  point  of  view  that 
a  very  detailed  consideration  would  not  be  justified.  A  few 
general  statements  may  not,  however,  prove  superfluous. 

As  a  rule,  it  may  be  said,  that,  in  those  states  where  the 
constitution  does  not  vest  the  lower  house  with  the  right 
to  originate  revenue  bills,  the  upper  house  or  the  senate, 
does  nevertheless  concede  the  right  when  a  strictly  revenue 
measure  is  concerned.  But  as  to  bills  in  which  the  revenue 
received  is  only  an  incidental  consideration,  the  senate  is 
less  obliging.  Exceptions  can  of  course  be  found  to  this 
generalization.  In  1905  for  instance,  the  Iowa  Senate  ori- 
ginated the  bill  which  fixed  the  tax-rate  for  the  fiscal  period. 
And  as  r^;ards  appropriations  it  may  be  said  that,  as  a  rule, 
wherever  the  state  legislature  observes  the  custom  of  pass- 
ing a  general  appropriation  bill  these  bills  originate  in  the 
lower  house.  Yet  cases  can  be  found  where  the  senate  has 
originated  general  appropriation  bills  that  have  met  the  ap- 
proval of  the  lower  house.  This  is  not  infrequently  true  in 
Tennessee.  In  not  a  few  cases  the  bill  making  appropri- 
ations for  l^slative  expenses  is  r^^arly  a  senate  bill. 
Moreover  the  senate  never  hesitates  to  amend  the  house 
appropriation  bills  and  sometimes  goes  to  the  length  of  sub- 
stituting entirely  new  bills  for  them.     Finally  as  regards 

ratification  of  the  federal  constitution  can  be  seen  from  Mr.  Adams's 
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the  other  incidental  or  special  appropriation  bills, — of  which 
there  are  usually  a  great  number, — the  senates  seldom  hesi- 
tate to  introduce  these.  In  Connecticut  most  of  the  appro- 
priation bills  are  senate  bills,  in  other  states,  Kansas  few- 
instance,  the  number  is  about  half  and  half  as  between  the 
lower  house  and  the  senate,  while  in  still  others, — Missis- 
sippi for  example, — ^there  are  only  occasional  senate  bills.  ^ 
Thus  it  is  seen  that  from  the  point  of  view  of  actual  prac- 
tice as  well  as  that  of  constitutional  requirement,  the  prin- 
ciple that  all  money  bills  shall  originate  in  the  lower  branch 
of  the  legislature,  is  not,  in  the  states,  one  that  is  very 
seriously  r^;arded. 

Another  principle  which  is  supposed  to  safeguard  the  con- 
trol of  the  public  money  in  the  hands  of  the  people  is  the 
one  requiring  that  no  money  shall  be  paid  out  of  the  public 
treasury  except  in  pursuance  of  an  appropriation  by  law  and 
on  the  warrant  of  a  proper  officer.  This  principle  is  in 
some  form  or  other  incorporated  in  a  great  majority  of  the 
state  constitutions.  Yet  it  is  not  found  in  all  of  them. 
But  despite  this,  it  is  not  at  all  to  be  supposed  that  the 
state  executive  officers  can  in  the  state  without  such  con- 
stitutional provision  disburse  the  public  moneys  according 
to  their  own  ideas.  The  fact  is  that  tfie  duties  of  the 
state  officers, — with  the  governor  as  a  limited  exception, — 
are  prescribed  by  the  l^islature  and  therefore,  notwith- 

1  The  procedure  in  New  York  is  a  tjT>ical  instance  of  the  American 
practice.  The  Assembly  originates  the  three  great  appropriation  bills, 
but  they  are  always  radically  amended  in  the  Senate.  The  Assembly 
regularly  refuses  to  concur,  and  these  bills  in  their  final  form  are  the 
result  of  a  conference  committee  made  up  of  the  House  Committee  on 
Ways  and  Means  and  the  Senate  Committee  on  Finance.     Incidental 
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Standing  the  lack  of  express  constitutional  requirements, 
the  legislature  itself  can  see  to  it  that  this  very  essential 
principle  is  observed.  It  goes  without  saying  that  this  is, 
indeed,  uniformly  the  case.  Where  the  constitution  does 
not  provide  that  payments  out  of  the  treasury  be  made  on 
the  warrant  of  some  specified  ofiker,  pursuant  to  an  ap- 
propriation by  law,  the  laws  of  the  state  which  regulate  the 
duties  of  the  various  state  officers  do  so  provide. 

The  last  principle  which  may  be  considered  fundamental 
to  budget  right  is  that  which  demands  that  a  complete  and 
comprehensive  report  be  given  to  the  representatives  of  the 
people, of  all  the  receipts  and  expenditures  of  the  state,  for  the 
period  intervening  since  the  last  of  such  reports  was  made. 
Where  the  legislature  meets  annually  the  principle  demands 
an  annual  report  but  where  less  frequent  sessions  are  the 
custom,  the  report  may  be  made  biennially  or  triennially  as 
the  case  may  be.  The  principle  implies  also  that  the  com- 
petent and  responsible  official  shall  submit  with  such  report, 
some  estimate,  more  or  less  detailed,  of  the  amount  of 
funds  that  will  be  required  for  the  next  period.  This  par- 
ticular phase  of  the  principle  is  however  almost  without 
significance  in  the  United  States,  and  as  it  comes  up  for 
discussion  in  the  chapter  on  the  "  Preparation  of  the  Bud- 
get," further  consideration  of  it  may  be  waived  at  this 
point.  But  most  of  the  state  constitutions  specifically  pro- 
vide for  a  periodic  report  on  the  state  finances  to  the  state 
legislatures.  Yet  in  the  case  of  a  considerable  number 
the  necessity  of  such  reports  was  regarded  as  another  one  of 
those  "self-evident  truths"  which  needed  no  special  mention. 
Moreover  here  again  it  becomes  necessary  to  remember  that 
the  regulation  of  the  duties  of  the  state  officers  is  a  preroga- 
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As  a  •matter  of  fact  these  reports  from  the  state  officers 
who  are  in  any  way  concerned  with  the  collection  or  dis- 
bursement of  public  money  are  universally  required  in  the 
states.  Almost  uniformly  also,  they  must  be  printed  for 
more  or  less  general  distribution  covering  periods  varying 
from  three  months  to  two  years,  with  monthly  statements, 
very  often,  between  the  longer  and  more  detailed  reports. 
Thus  not  only  the  people's  representatives  but  the  people 
themselves,  generally,  can  keep  informed  about  their  state's 
fiimncial  affairs. 

It  is  in  these  principles,  expressed  or  implied,  then,  in  the 
various  commonwealth  constitutions  that  the  basis  of 
budget  right  is  found.  Other  less  important  provisions 
might  be  discussed  but  this  is  needless.  The  full  control 
of  the  public  purse  by  the  people  is  so  fundamental  to  our 
institutions  that  it  is  almost  inconceivable  that  it  should  ever 
be  successfully  attacked.  The  American  people  realize  that 
today  they  need  not  concern  themselves  with  constitutional 
principles.  TTiese  are  established  and  accepted  once  for  alL 
The  aim  now  is  toward  more  effective  administration  and 
control. 

III.  THE  RESTRICTIONS  ON  THE  EXERCISE  OF  THE  BUD- 
GET RIGHT: 

(A)  Nature  of  the  Restrictions:  The  struggle  of  constitu- 
tionalism has  been  in  general  a  struggle  against  the  execu-^ 
tive.  Those  principles  which  we  have  in  mind  when  we  speak 
of  budget  right  are  principles  that  limit  the  executive — ^that 
put  him  more  effectively  into  the  control  of  the  popular 
branch  of  the  government     But  a  mere  glance  at  the  con- 
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in  restrictions  of  a  multiform  variety.  It  is  true  that  some 
other  states  have  restrictions  upon  their  l^slatures,*  but 
in  these  cases  the  restrictions  represent  the  advantage  that 
the  executive  power  is  still  able  to  maintain,  an  advantage 
that  the  people  have  not  yet  been  able  to  overcome.  But  in 
the  American  commonwealths  where  the  people's  power  is 
absolute,  such  restrictions  mean  something  altogether  differ- 
ent. They  mean  practically  that  the  people's  elected  repre- 
sentatives cannot  always  be  trusted  and  that  it  is  better  to 
define  pretty  cleariy  some  of  the  things  that  the  legislature 
may  not  do.  When  it  is  considered  that  the  older  states 
originally  had  none  of  these  restrictions  and  that  they 
came  to  be  embodied  in  subsequent  constitutions  as  a  result 
of  bitter  experience,  such  restrictions,  taken  as  a  whole, 
form  a  rather  suggestive  commentary  on  our  particular  kind 
of  representative  government. 

It  was  pointed  out  above  *  that  there  is  an  essential  dis- 
tinction between  the  budget  right  and  the  exercise  of  that 
right.  The  right  itself  is  an  incident  of  sovereignty  while 
the  exercise  of  it  is  vested  in  the  "  government."  In  Eng- 
land and  France  where  the  parliaments  represent  the  sover- 
eign organization  of  the  people  the  exercise  of  the  budget 
right  by  the  parliaments  is  quite  unrestrained.  Both  in  the 
fidd  of  revenue  and  in  that  of  expenditure  the  action  of 
parliament  is  final  unless  rescinded  or  modified  by  a  subse- 
quent pariiament.  But  in  Germany,  as  Professor  Henry 
C.  Adams  points  out,*  there  is  not  found  this  absolute 
power.  "  German  jurists  assert  that  the  power  of  the 
Reichstag  to  withhold  supplies  is  limited  by  the  established 
institutions  and  principles  of  the  empire."  Then  too  in 
Germany  the  army  supplies  must  be  voted  for  a  period  of 
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seven  years.  But  these  restrictions  that  are  placed  upon 
the  Reichstag  represent  restrictions  upon  the  German  peo- 
ple themselves.  They  are  the  relics  of  absolutism  that  still 
survive  in  Germany.  In  the  United  States  we  find  that  in 
both  the  general  government  and  the  various  state  govern- 
ments, restrictions  on  the  exerdse  of  the  budget  right  have 
been  placed,  but  these  restrictions  are  altogether  different 
from  those  found  in  Germany.  In  our  country  they  repre- 
sent the  preponderance  of  popular  control.  They  are  lim- 
its placed  upon  the  activity  of  the  representatives  of  the  peo- 
ple, by  the  people  themselves,  instead  of  restraints  that 
measure  the  extent  to  which  the  people  are  still  under  the 
authority  of  their  executive. 

The  restrictions  placed  upon  the  states  by  the  federal 
constitution  have  already  been  referred  to,  so  that  there 
is  no  need  of  mentioning  them  further  here.  We  are  con- 
cerned now  with  the  further  restrictions  that  the  state  con- 
stitutions impose. 

These  restrictions  are  of  various  kinds,  in  some  cases 
having  to  do  with  even  the  minutiae  of  administration.  It 
must  not  however  be  supposed  that  all  the  states  impose  all 
of  the  restrictions  that  may  be  referred  to,  nor  even  that 
any  one  state  imposes  all  of  them.  Although  there  are  a 
few  states  which  impose  most  of  them,  as  a  general  thing 
any  particular  restriction  is  found  in  comparatively  few  of 
the  states.  But  they  must  be  taken  as  a  whole  neverthe- 
less and  looked  at  in  their  entirety  to  appreciate  their  full 
significance,  because  they  represent  a  tendency  in  the  de- 
velopment of  American  state  legislative  practice  and  more 
particularly  in  American  state  financial  practice.  There- 
fore they  may  best  be  considered  by  arranging  them  into 
general  classes  or  groups,  as  follows :  restrictions  relating 
to  the  legislative  sessions;  restrictions  relating  to  legis- 
lative procedure;   restrictions   relating  to  the  raising  of 
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revenue;  restrictions  relating  to  appropriations  and  ex- 
penditure; restrictions  relating-  to  the  public  debt  and  pub- 
lic credit.*     These  classes  will  be  considered  in  turn. 

(B)  Restrictions  Relaiing  to  the  Legislative  Session: 

The  British  parliament  can  at  any  time,  by  law,  regulate 
the  time  and  duration  of  its  meetings.  The  Congress  of  the 
United  States  also  can  decide  this  question  for  itself  as  long 
as  it  meets  "  at  least  once  a  year."  Our  forefathers  took 
a  peculiar  satisfaction  in  the  frequent  meetings  of  their  rep- 
resentatives. They  'believed  that  the  representatives  of  the 
people  could  not  meet  too  often.  But  in  our  states  we  find 
that  this  ardor  has  cooled,  and  indeed  under  the  avalanche 
of  legislation  that  the  state  legislatures  regularly  roll  down 
upon  us,  in  some  states  it  has  not  only  cooled  but  has  con- 
gealed into  impatience  to  such  an  extent  that  the  legislature 
is  now  regarded  as  an  unfortunately  necessary  evil. 

Some  of  the  older  states  still  permit  their  legislatures  to 
meet  annually  and  yet  there  are  but  six  that  do  so.* 
Thirty-eight  states  permit  only  biennial  sessions,  while  one 
state,  Alabama,  goes  even  further  and  allows  only  quadren- 
nial sessions.  Mississippi  in  her  latest  constitution  pro- 
vided originally  for  quadrennial  r^ular  sessions,  although 
midway  between  the  regular  sessions  there  was  to  be  a 
special  session  at  which  only  appropriation  bills  could  be 

^  It  is  not  contended  that  these  dassifkations  can  be  considered  hard 
and  fast,  for  it  is  easily  possible  that  any  particular  restriction  may  be 
considered  in  one  class  as  well  as  another.  For  instance,  a  limitation 
on  the  amount  of  money  that  can  be  raised  by  taxation  in  any  one 
year,  besides  being  a  limitation  relating  to  revenue  is  also  essentially  a 
limitation  of  expenditure,  so  that  it  might  be  considered  in  both  classes. 
The  object  aimed  at  is  simply  to  get  a  classification  that  will  permit  a 
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considered.  But  this  provision  was  subsequently  amended 
and  the  sessions  are  now  to  be  regularly  biennial.  In  all 
of  the  states  the  governors  can,  of  course,  call  special  ses- 
sions but  at  such  sessions  only  those  measures  may  be  con- 
sidered to  which  the  governor  in  his  proclamation  refers. 

Furthermore  in  about  half  of  the  states  we  find  some  re- 
striction concerning  the  length  of  the  legislative  session. 
Wyoming  limits  the  r^^lar  session  of  its  legislature  to  forty 
days.  West  Virginia  to  forty-five  days,  which  however  a  two- 
thirds  vote  of  both  houses  may  extend.  A  considerable 
number  of  states  allow  only  a  sixty-day  session, — although 
Virginia  by  a  three-fifths  vote  of  both  houses  permits  a 
thirty-day  extension.  California,  Nebraska,  Rhode  Island, 
Kansas  and  Tennessee  without  definitely  limiting  the  term 
in  this  way,  do  limit  the  number  of  days  for  which  a  legisla- 
tor will  be  paid — which  amounts  practically  to  the  same 
thing.  Some  states  also  limit  the  duration  of  special  ses- 
sions.* 

(C)  Restrictions  Relating  to  Legislative  Procedure: 
The  restrictions  that  are  referred  to  in  this  class  have  to 
do  with  certain  things  which  might  be  expected  to  be  dealt 
with  ordinarily  in  the  rules  of  the  respective  legislatures 
themselves.  In  general  they  are  aimed  to  prevent  eleventh- 
hour  raids  on  the  treasury  and  otherwise  careless  and  loose 
legislation  that  might  be  forced  through  without  due  con- 
sideration. 

In  some  half  dozen  of  the  states  we  find,  for  instance, 
that  no  law  can  be  passed  except  by  bill.  In  no  less  than 
twenty-four  states  there  is  a  specific  provision  also,  that  no 
law  shall  contain  more  than  one  subject  which  must  be  ex- 
pressed in  its  title  and  that  no  bill  shall  be  so  amended  dur- 
ing its  passage  through  either  house  as  to  change  its  original 

1  Florida,  Nevada,  Utah,  and  Tejincsscc. 
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intent  and  purpose.  Sometimes  where  this  provision  is 
found  an  expressed  exception  is  made  of  the  general  ap- 
propriation bill,  but  where  this  is  the  case,  the  scope  of  the 
general  appropriation  bill  itself  is  almost  always  rather  care- 
fully defined.  And  even  in  some  states  that  have  no  pro- 
vision limiting  the  scope  of  bills  to  single  subjects,  the 
scope  of  the  general  appropriation  bill  is  more  or  less  rigidly 
outlined.  It  is  also  provided  in  some  cases  that  bills  for 
salaries,  etc,  shall  contain  no  provisions  on  any  other  sub- 
ject.* In  California  the  limitation  of  the  scope  of  the  ap- 
propriation bills  is  carried  so  far  that  no  appropriation  bill, 
except  the  general  bill,  may  contain  more  than  one  item. 

A  rather  common  requirement  also,  is,  that  before  being 
advanced  to  its  final  passage,  every  bill  must  first  be  re- 
ferred to  and  examined  aiid  reported  by  a  committee.  TTiis 
is  an  interesting  provision  because  it  translates  into  l^^l  re- 
quirement what  has  long  been  the  actual  practice  in  all 
American  l^slative  bodies.  It  is  a  frank  recognition  of 
the  utility,  and  an  unqualified  acceptance,  of  the  committee 
system,  a  system  that  some  critics  have  been  wont  to  decry. 

There  are  restrictions  of  a  somewhat  different  character 
relating  to  the  quorum  etc.,  when  appropriation  and  revenue 
bills  are  up  for  consideration.  In  some  states  we  find  that 
for  certain  kinds  of  appropriation  bills  special  votes  are 
needed.  Thus  Arkansas  and  South  Dakota,  for  instance, 
require  that  two-thirds  of  the  members  of  each  house  must 
vote  affirmatively  for  any  appropriation  other  than  for  the 
public  debt,  expenses  of  government,  schools  and  invasion, 
insurrection  or  war,  before  such  appropriation  can  be  validly 
made.  Wisconsin  requires  a  three-fifths  attendance  of  the 
members  of  both  houses  for  a  quonun  on  revenue  bills. 
Four  states  will  allow  no  aj^ropriation  of  money  or  any  di- 

1  Florida,  Illinois,  Oregon,  and  West  Virginia. 


Digitized  by 


Google 


32    THE  BUDGET  IN  AMERICAN  COMMONWEALTHS    [148 

version  of  funds  by  resolution.^  Illinois  absolutely  for- 
bids any  appropriation  in  any  private  law  while  Michigan, 
New  York,  and  Rhode  Island  require  an  affirmative  vote 
of  two- thirds  before  such  an  appropriation  can  be  made. 
Nebraska  requires  a  similar  two-thirds  vote  on  all  de- 
ficiency bills. 

Finally,  the  other  restrictions  that  may  be  logically  con- 
sidered in  this  class  are  those, — ^more  or  less  common, — 
which  are  aimed  to  prevent  the  introduction  and  the  rush- 
ing throug^h  of  measures  of  various  kinds  in  the  closing  days 
of  the  session.  It  is  a  matter  of  common  knowledge  how 
even  yet  in  the  closing  days  of  the  session,  measures  are 
sometimes  "  railroaded  "  through,  that  would  never  have 
passed  in  the  form  that  they  did  had  there  been  time  for 
adequate  consideration.  Consequently  in  some  of  the  states 
attempts  have  been  made  to  mitigate  this  evil  by  constitu- 
tional provision. 

Fourteen  of  the  states  have  some  provision  of  this  kind 
although  in  no  two  of  them  are  such  provisions  identical. 
Colorado  and  Michigan  prevent  the  introduction  of  any  new 
bill  whatsoever  after  respectively,  the  thirtieth  and  the 
fiftieth  day  of  the  session.  Mississippi  and  Texas  have 
a  similar  prohibition  covering  the  last  three  days  of  the 
session.  Maryland  and  Washington  both  require  a  two- 
thirds  vote  of  the  house  wherein  a  new  bill  is  sought  to  be 
introduced  in  the  last  ten  days  of  the  session,  before  the 
same  can  be  introduced.  California  has  a  similar  provision 
covering  the  period  after  the  fiftieth  day  of  the  session. 
In  Minnesota  during  the  last  twenty  days  of  the  session, 
no  new  bill  can  be  introduced  without  the  governor's 
'*  consent,"  while  in  Nebraska  no  new  bill  can  be  introduced 
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In  some  cases,  however,  these  restrictions  apply  only  to 
revenue  and  appropriation  bills.  Thus  Mississippi  will  not 
allow  either  appropriation  or  revenue  bills  to  be  introduced 
during  the  last  five  days  of  the  session.  In  Alabama  a 
similar  restriction  applies  only  to  revenue  bills  and  in 
Louisiana  only  to  appropriation  bills.  Three  of  the  states, 
Montana,  North  Dakota  and  Wyoming,  modify  the  restric- 
tion somewhat  by  making  an  exception  of  appropriation 
bills  for  the  expenses  of  the  government  but  in  the  other 
states  where  the  restriction  is  found  in  modified  form,  a 
member  who  desires  to  introduce  an  appropriation  bill,  after 
the  prescribed  time,  must  first  obtain  the  unanimous  consent 
of  the  house  of  which  he  is  a  member  and  in  which  he  seeks 
to  introduce  his  bill. 

(D)  Restrictions  Relating  to  the  Levying  of  Taxes: 

Restrictions  may  be  of  two  kinds  and  may  be  spoken  of 
as  positive  and  negative  restrictions.  A  provision  demand- 
ing that  a  certain  thing  be  done  is  a  positive  restriction  while 
one  that  demands  that  a  certain  other  thing  be  not  done  is 
a  negative  restriction.  One  is  no  less  a  restriction  than  the 
other  because  each  represents  a  limitation  upon  the  free- 
dom of  action. 

It  is  necessary  to  refer  to  this  here  because  in  the  various 
states  that  put  restrictions  upon  the  legislature  in  the  exer- 
cise of  the  taxing  power,  some  of  these  restrictions  are 
found  to  be  postive  while  others  are  found  to  be  negative. 

Probably  the  most  important  of  all  is  a  positive  one.    In 
seventeen  states  of  the  Union, — mostly  the  newer  states, — 
is  found  a  provision  to  the  effect  that  the  legislature  must 
provide  sufficient  revenue  for  each  fiscal  year,  to  defray  the 
estimated  expenses  of  that  year  and, — as  a  rule  also — any 
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expressly  or  by  implication  interest  on  the  state  debt.  This 
is  a  most  interesting  provision  because,  in  a  sense,  it  very 
explicitly  incorporates  into  the  law  of  the  commonwealths 
a  theory,  that  in  other  constitutional  states,  is  recognized 
only  in  Germany,  namely,  that  the  legislature  has  not  the 
right  to  refuse  to  grant  supplies  for  the  support  of  the 
*'  established  institutions  "  of  the  state.  It  may  be  objected 
that  a  provision  for  the  raising  of  revenue  is  not  a  pro- 
vision for  appropriating  revenue.  But  such  an  objection 
would  hardly  hold  because  a  clause  demanding  that  revenue 
shall  be  provided  for  certain  purposes,  would  in  essence 
stultify  itself  unless  it  also  implied  that  the  revenue  so  raised 
had  to  be  appropriated  for  the  purposes  specified.  The 
courts  have  not,  as  yet,  had  to  pass  on  this  question  and  the 
probability  is  that  they  never  will  have  to  do  so.  Never- 
theless the  restriction  itself  is  of  exceeding  interest  and  of 
not  a  little  importance. 

The  other  positive  restrictions  that  might  be  referred  to 
here  are  of  a  much  less  sweeping  nature.  They  relate  to 
levies  for  school  purposes,  particular  kinds  of  taxes — such 
as  poll  taxes  the  proceeds  of  which  are  to  be  used  for  speci- 
fied purposes,  and  to  levies  for  the  public  debt.  They  are 
of  minor  importance  and  may  be  passed  over  without 
further  mention. 

The  negative  restrictions  belonging  to  this  class  are,  how- 
ever, more  numerous.  The  broadest  of  these  is  to  be  found 
in  three  Southern  states,  Texas,  Louisiana  and  Georgia, 
where  the  general  purposes  for  which  alone  the  taxing 
power  may  be  used  are  more  or  less  particularly  specified. 
In  Georgia  for  instance  the  constitution  provides  that  the 
power  of  taxation  by  the  General  Assembly  shall  be  limited 
to  the  support  of  the  state  government  and  public  institu- 
tions; educational  purposes  in  the  elementary  branches  of 
an  English  education  only ;  to  pay  the  interest  and  principal 
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of  the  public  debt ;  suppress  insurrection,  repel  invasion  and 
defend  the  state  in  time  of  war  and  to  pension  Confederate 
soldiers  or  their  widows.*  In  the  other  two  states  there 
are  analogous  provisions. 

Somewhat  different  in  character  are  those  restrictions  re- 
lating to  the  tax  rate.  In  scwne  state  constitutions  the 
maximum  annual  tax  rate  is  prescribed.  In  a  few  cases  * 
(his  is  an  absolute  maximum  while  in  others  certain  ex- 
tensions are  possible  or  certain  exceptions  are  made.*  In 
three  states — Colorado,  Idaho  and  Utah — the  rate  depends 
upon  the  assessed  valuation  of  the  property  in  the  state.  As 
this  assessed  valuation  increases  to  certain  points  the  maxi- 
mum tax  rate  decreases, — although  in  each  of  these  three 
states  a  higher  rate  is  permitted  if  the  proposition  to  levy 
sudi  a  higher  rate  is  favorably  voted  on  by  the  qualified 
electors  who  in  the  preceding  year  have  paid  a  property 
tax.  The  necessity  of  an  increased  rate  will  have  to  be 
very  obvious  before  any  such  sanction  will  be  accorded  it! 
In  the  regulation  of  the  tax  rate  the  new  constitution  of 
Virginia  shows  a  characteristic  which  probably  no  constitu- 
tion, of  any  other  state,  can  equal.  From  1902  until 
1907 — or  for  a  period  of  five  years  the  tax  rate  on  prop- 
erty is  fixed  by  the  Constitution.*  It  may,  however,  be 
that  the  object  of  this  provision  was  to  force  the  legisla- 
ture to  try  other  sources  of  revenue  because  the  constitution 
contemplates,  after  1913,  a  segregation  of  the  sources  of 
state  and  local  revenue. 

The  other  restrictions  that  might  be  referred  to  in  this 

» Sec.  5882,  Constitution  of  Georgia,  found  in  the  Revised  Statutes 
of  Georgia  of  1895. 
2  Alabama,  Flodda,  Louisiana,  Sotith  Dakota,  and  Texas. 

•  Virginia  and  Wyoming. 

*  Art  xiii,  sec.  189,  Constitution  of  Virginia,  1903. 
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class  relate  to  the  sources  and  methods  of  taxation  rather 
than  the  rate  of  the  tax.  The  general  property  tax  is  pro- 
vided for  in  the  constitution  of  almost  every  state  in  the 
Union  and  the  rules  for  assessment  and  exemption  are 
more  or  less  particularly  prescribed.  In  three  of  the 
states  ^  the  principle  according  to  which  railways  must 
be  taxed  is  laid  down  while  the  constitution  of  Virginia, 
again  in  this  instance,  fixes  also  the  rate  of  taxation.*  In 
Minnesota  certain  of  the  railway  tax  laws  must  be  sub- 
mitted to  and  must  receive  the  favorable  vote  of  the  people 
before  they  can  become  valid.  But  restrictions  of  this  na- 
ture are  not  common  and  most  of  the  states  give  their  l^is- 
latures  a  wider  latitude  than  do  the  states  to  which  refer- 
ence has  been  made. 

{E)Restrictionsrelating  to  Appropriations  and  Expenditures: 
A  majority  of  the  states  abridge,  in  one  way  or  another, 
the  exercise  of  the  appropriation  right.  The  most  common 
restriction  of  this  class  is  one  that  relates  to  one  of  the  fun- 
damental principles  in  American  polity, — namely  the  separ- 
ation of  church  and  state.  About  half  of  the  states  have 
a  restriction  of  this  kind.  In  some  it  takes  the  form  of  a 
broad  prohibition  against  the  appropriation  of  any  money 
for  religious  purposes.  In  a  number  of  others  the  prohibi- 
tion extends  only  to  appropriations  for  religious  sects  or  so- 
cieties while  still  others  simply  forbid  any  appropriation  for 
sectarian  schools.  Oregon's  provision  is,  however,  the  most 
severe  for  it  expressly  forbids  appropriations  even  for  the 
customary  religious  exercises  in  the  Houses  of  the  Legis- 
lature.    Such  a  provision  differs  materially  in  spirit  from 
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any  appropriations  for  religions  "  sects  "  or  for  sectarian 
purposes,  although  in  almost  all  the  states  there  arc  certain 
religious  exercises  connected  with  the  opening  of  the  daily 
sessions  of  the  legislature.  Ohio  has  some  "  church  lands," 
which  were  set  aside  for  religious  purposes  according  to 
the  terms  of  the  S)mimes  purchase  and  which  represent  a 
trust,  but  this  is  an  instance  which  is  probably  unique  in 
American  history.  The  absolute  separation  of  church  and 
state  as  a  principle  at  the  bottom  of  our  institutions,  has 
never  been  seriously  questioned  by  Americans  and  the  fact 
that  some  of  the  states  include  some  provision  concern- 
ing it  in  their  constitutions,  simply  gives  to  it  an  additional 
emphasis. 

A  few  of  the  states  have  somewhat  similar  restrictions 
concerning  appropriations  for  institutions  of  various  kinds 
not  under  the  immediate  control  of  the  states  themselves.* 
Three  of  the  states  forbid  such  appropriations  outright.* 
The  other  four  make  various  exceptions — either  by  specify- 
ing certain  excepted  institutions  or  by  allowing  such  ap- 
propriations if  a  two-thirds  vote  in  both  houses  can  be  mus- 
tered in  favor  of  them. 

Five  of  the  states  have  certain  restrictions  concerning 
appropriations  for  claims.*  Florida  and  Ohio  allow  no 
money  to  be  appropriated  for  any  claim  the  subject  matter 
of  which  is  not  provided  for  by  existing  laws,  although  Ohio 
makes  an  exception  of  such  claims  as  two^thirds  of  the 
members  elected  to  both  houses  will  approve.*  In  the 
other  three  states  the  provision  requires  simply  that  the 

*  Alabama,  California,  Colorado,  Louisiana,  Pennsylvania,  Virginia, 
and  Wyoming. 

*  Colorado,  Louisiana,  and  Wyoming- 
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claim  shall  not  be  recognized  by  the  legislature  unless  it 
has  been  audited  in  the  r^^ular  way. 

Finally,  corresponding  to  the  provision  prescribing  a 
maximum  tax  rate,  there  are  found  in  four  of  the  states/ 
provisions  forbidding  the  legislature  to  make  appropriations 
beyond  the  revenue  provided,  unless  the  measure  making 
such  additional  appropriations  also  provides  an  additional 
and  sufficient  tax  to  cover  the  appropriations  so  made.  And 
where  a  maximum  tax  rate  is  prescribed  there  is  also  the 
provision  that  the  aggregate  tax  rate  shall  not  exceed  the 
prescribed  maximum.  In  these  four  states  at  least,  "  deficit 
financiering"  is  prohibited  by  law — but  it  must  be  con- 
ceded that  the  experiences  which  made  it  seem  wise  to  the 
framers  of  the  constitutions  of  these  four  states  to  include 
such  prohibitions  in  the  constitutions  can  hardly  be  said 
to  have  been  such  as  scientific  deficit  financiering  might 
afford!  But  it  is  doubtful  whether  the  prohibitions 
are  worth  much  after  all.  The  revenue  provided  can 
be  only  estimated  at  best  and  nothing  in  the  past  gives 
any  warrant  to  suppose  that  the  legislatures  would  feel 
themselves  very  rigidly  bound  to  observe  such  a  provision 
even  though  they  might,  with  relative  accuracy,  be  able  to 
estimate  the  revenue  that  was  to  become  available  for  the 
period  during  which  the  appropriations  were  to  run. 

(F)  Restrictions  Relating  to  Public  Credit: 

In  all  but  a  few  of  the  New  England  states  there  are 

found  various  restrictions  that  limit  the  extent  to  which  and 

oftentimes  the  purposes  for  which  the  public  credit  may  be 

employed.     These  restrictions  represent,  for  the  most  part. 


1*.-    ^c    ^-.: ^^     -:j.i ^r    4,u^    ^«. 
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Thirty-four  states  of  the  Union  forbid  the  loaning  of  the 
state's  credit  to  any  individual  or  corporation, — although 
North  Carolina  and  Rhode  Island  which  are  among  these 
thirty-four  will  permit  it  in  any  particular  case,  if  the  people 
give  their  assent  in  an  election  held  for  the  purpose. 
Twenty  states  forbid  the  subscription,  on  the  part  of  the 
state,  to  the  capital  stock,  etc.,  of  any  corporation  or  com- 
pany. These  provisions  date,  as  a  rule,  from  the  late  forties 
and  early  fifties  when  so  many  of  the  states  entered  into 
wild  schemes  of  turnpike-road,  canal  and  railroad  building, 
from  which  comparatively  few  emerged  without  serious  loss. 

The  most  important  of  this  class  of  restrictions,  how- 
ever, relate  to  the  amounts  and  purposes  of  the  public  debt. 
Here  are  found  all  sorts  of  limitations  ranging  from  abso- 
lute proiiibition  of  all  state  indebtedness,  except  for  war,  in- 
vasion or  insurrection,  to  the  other  extreme  of  practically 
no  limitation  whatsoever. 

The  most  common  provision  is  one  which  is  made  up  of 
a  series  of  distinct  parts.  In  the  first  place  it  allows  the 
legislature  to  contract  indebtedness  for  casual  deficiencies 
and  extraordinary  expenses  although  it  limits  to  a  specified 
amount  the  indebtedness  that  can  be  so  incurred.  In  the 
second  place  it  allows  the  contraction  of  indebtedness  for 
any  other  purpose;  but  before  the  debt  can  be  contracted,  a 
law  authorizing  such  a  debt  for  a  single  purpose,  must  be 
passed;  the  law  must  provide  for  the  establishment  of  a 
sinking-fund  to  pay  the  interest  at  stated  times  and  to 
liquidate  the  principal  within  a  prescribed  period.  The 
whole  project  must  then  be  voted  on  by  the  people  at  a  gen- 
eral election,  and  if  at  such  election  a  prescribed  majority 
votes  in  favor  of  the  measure,  then  and  only  then,  may  the 
debt  proposed  be  contracted.  Furthermore  it  is  provided 
that  the  money  so  raised  can  be  used  only  for  the  purpose 
specified  in  the  law,  and  the  tax  that  is  levied  remains  irre- 
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pealable  until  the  debt,  for  which  it  was  imposed,  is  liqui- 
dated. Eleven  states  ^  have  clauses  in  their  constitutions 
substantially  to  this  effect  although  in  one  or  two  the  pro- 
visions may  not  be  so  complete.  The  limit  for  deficiencies 
and  extraordinary  expenses  varies  from  $1,000,000  in  New 
York  to  $50,000  in  Rhode  Island.  In  Idaho  and  Wyoming 
the  limit  is  a  certain  percentage  of  the  assessed  valuation 
of  the  property  of  the  state.  The  period  over  which  an  ad- 
ditional special  debt  is  allowed  to  run  also  varies  greatly. 
One  or  two  states  allow  this  to  be  determined  entirely  by 
the  legislature  while  the  others  give  the  maximum  number 
of  years  during  which  the  indebtedness  may  be  outstanding. 
South  Carolina  fixes  the  maximum  at  forty  years.  New 
Jersey  at  thirty-five  years.  New  York  at  eighteen  years, 
Missouri  at  fifteen  years  and  so  on.  Some  also,  require 
the  interest  to  be  paid  semi-annually  while  in  others  simply 
an  annual  interest  is  called  for.  In  all  vital  matters  the 
direct  control  of  the  public  credit  is  thus,  in  these  states, 
lodged  with  a  high  degree  of  security,  in  the  hands  of  the 
people  themselves. 

Next  in  degree  of  restrictions  of  this  kind,  come  a  number 
of  states  which  prescribe  a  limit  beyond  which  all  state 
indebtedness  may  not  go,  but  which  do  not  limit  to  any  par- 
ticular purpose  or  purposes  the  objects  for  which  such  debts 
may  be  contracted.  Five  states  have  provisions  to  this  ef- 
fect.^ In  four  of  the  states  there  is  a  rigid  limit  expressed 
in  dollars,  though  it  varies  as  between  the  states  themselves. 
Oregon  places  a  $50,000  limit  while  Maine  and  Nevada  have 
fixed  theirs  at  $300,000.  In  Wyoming,  where  the  limit  is 
1%  of  the  assessed  valuation  of  the  property  in  the  state, 
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the  limit  rises  in  proportion  to  the  increased  valuation  of 
property.  A  few  other  states  go  a  step  further  in  this 
policy  of  restriction  and  not  only  limit  the  aggregate  in- 
debtedness, but  also  specify  the  purposes  for  which  such  in- 
debtedness may  be  contracted,  requiring  in  some  cases  that 
every  debt  be  voted  on  by  the  people.  Then  in  the  last 
group,  come  Florida  and  Louisiana  which  absolutely  prohibit 
all  indebtedness  except  for  insurrection,  invasion  and  war. 

From  the  above  discussion  it  appears  that  the  American 
people  doubt  the  wisdom  of  vesting  their  representatives 
with  the  full  exercise  of  tlie  budget  right.  They  demand  for 
themselves  the  right  to  control  directly  the  essentials  of  the 
state's  financial  policy  and  this  demand  has  been  expressed 
in  the  variety  of  restrictions  that  have  been  passed  in  review. 
Two  states  have  pressed  this  demand  so  far  that  they  have 
incorporated  in  their  organic  law  the  full  system  of  initiative 
and  referendum.*  This  is  the  highest  development  of  the 
tendency  toward  popular  interference  with  or  control  of 
the  legislature. 

In  the  foregoing  survey  of  the  constitutional  provisions 
embodying  the  budget  right  and  the  constitutional  restraints 
that  have  been  placed  upon  the  exercise  of  that  right,  it  has 
not  been  attempted  to  bring  to  light  all  the  minute  details 
and  distinctions  that  are  to  be  found  in  the  American  states. 
An  exhaustive  description  of  existing  conditions  would  re- 
quire that  almost  every  state  be  taken  up  separately.  But  such 
a  procedure  would  be  manifestly  impracticable.  The  aim  has 
been  not  to  set  forth  the  conditions  in  any  one  state  par- 
ticularly, but  to  show  in  a  broad  and  generpil  way  the  basis 
of  the  budget  right  in  the  commonwealths  and  how  the 
exercise  of  that  riglit  is  limited  in  this  direction  and  in 
*  Oregon  and  South  Dakota. 
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that  by  restrictive  clauses  in  the  various  commonwealth  con- 
stitutions which  represent  so  fully  the  political  liberty  and 
the  political  convictions  of  the  American  people.  It  is  the 
whole  picture  which  is  significant  and  too  minute  details 
must  not  be  allowed  to  obscure  it.  In  that  picture  can  be 
traced  not  only  the  lines  of  hope  and  achievement  but  also 
those  of  disappointment  and  failure. 
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CHAPTER  II 
THE  PREPARATION  OF  THE  BUDGET 

Introduction: 

L  The  American  budgetary  practice  differs  essentially 
from  the  European  procedure  in  the  relative  insignificance 
of  the  part  played  by  the  executive  in  America  and  the  all- 
dominant  part  taken  by  the  legislature.  Taking  England 
as  a  basis  of  comparison — because  English  budgetary  pro- 
cedure is  so  far  advanced—we  find  that  in  England  every 
important  measure  introduced  into  the  legislature  must  of 
necessity  be  a  "government"  measure.  The  preparation 
of  the  budget  especially,  is  regarded  as  a  government  pre- 
rogative. If  any  material  change  were  made  by  parliament 
in  the  budget  as  presented  by  the  government,  the  whole 
ministry  would  resign.  In  the  United  States,  however,  the 
influence  of  the  executive  branch  of  the  government  is  nor- 
mally a  very  small  one.*  The  recommendations  of  the  exe^ 
cutive officers  are  clothed  with  no  particular  autiiority  but  are 
taken  for  what  they  are  -worth  in  the  legislative  assemblies. 
Moreover,  in  the  United  States  the  preparation  of  the  budget 
is  regarded  as  the  preparation  of  a  law,  and,  indeed,  as  the 
preparation  of  quite  the  most  important  la-w  with  which  the 
l^slative  body  has  ko  deal,  and  since  lawmaking  is  the 
l^slature's  peculiar  function  it  has  uniformly  safeguarded 
to  itself  the  sacred  prerogative  of  preparing  the  budget. 

1  'Refefrence  is  made  here  not  so  mudi  to  the  President  of  Ihe  Umted 
States  or  the  Governors  of  the  various  states  as  to  the  other  executive 
officers. 
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II.  The  causes  of  this  overshadowing  of  the  executive  in 
the  preparation  of  the  budget  are  perhaps  two-fold.  In  the 
first  place  our  form-  of  government  has  rendered  it  almost 
inevitable  while  in  the  second  place  our  finances  have  never 
been  in  such  a  state  as  to  render  the  practice  dangerous. 

In  the  United  States  there  is  a  rigid  separation  of  the 
various  powers  of  government  among  several  distinct  de- 
partments. Each  department  is  naturally  very  jealous  of  its 
powers  and  as  the  danger  lies  in  the  encroachment  of  the 
executive  on  the  legislative  branch  of  the  government,  our 
American  legislative  assemblies  have  always  been  careful  to 
check  the  growth  of  any  custom  that  might  abridge  in  any 
permanent  manner  wliat  they  loudly  insist  upon  as  their 
constitutional  rights.  Consequently  no  American  legisla- 
tive assembly  has  ever  allowed  the  executive  officers  to  exer- 
cise such  a  controlling  influence  in  the  formulation  of  the 
budget  as  is  enjoyed  by  the  executive  officers  in  England. 

In  the  second  place,  we  have  never  for  any  con- 
siderable length  of  time  been  subject  to  a  want  of  funds. 
In  normal  times  financial  stress  has  never  been  very  acute. 
In  our  national  government  the  problem  that  has  usually 
confronted  Congress  has  been  how  to  get  rid  of  the  large 
surpluses  that  the  tariff  brought  in.  Consequently  the  need 
of  a  careful  and  economical  administration  of  the  finances 
bas  never  been  very  pressing  and  the  necessity  of  follow- 
ing the  counsel  of  the  administrative  officer  in  charge  of 
the  finances  has  never  been  recognized. 

In  the  state  governments  two  further  causes  ought 
to  be  referred  to  in  this  connection.  In  the  first  place  there 
is  not  in  the  state  any  officer  corresponding  to  the  European 
finance  minister.  In  fact  the  financial  operations  of  the 
states  are  not  sufficiently  important  to  require  such  an  offi- 
cer. In  the  states  the  chief  auditing  officer,  and  in  some 
cases  the  state  treasurer,  exercises  a  supervising  authority 
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over  the  state's  finances.  But  this  involves  no  direct  re- 
sponsibility in  any  way  similar  to  that  attached  to  the 
Chancellor  of  the  Exchequer  or  to  that  of  even  the  Secre- 
tary of  the  Treasury,  and  it  is  obvious  therefore,  that  the 
financial  officer  of  a  state  is  in  no  position  very  materially 
to  influeiKe  legislation. 

In  the  second  place  it  must  be  remembered  that  the  states 
depend,  for  the  most  part,  on  the  general  property  tax  for 
the  bulk  of  their  revenue.  Whatever  else  may  be  said 
about  the  general  property  tax  it  cannot  be  gainsaid  that  its 
return  is  relatively  certain  and  constant.  By  an  easy  adapt- 
ation of  the  rate  the  revenue  needed  can  be  supplied  and  it 
takes  no  very  keen  financial  perception  accurately  to  gauge 
the  yield.  This  tends  to  diminish  even  more  the  depend- 
ence of  the  legislature  upon  tlie  state's  financial  officer  and 
alk>ws  the  legislature  to  feel  relatively  free  to  prepare  the 
budget  according  to  its  own  ideas. 

III.  The  effect  of  all  this  has  been  therefore  that  there 
is  not  in  our  country,  especially  in  the  states,  the  painstak- 
ing and  careful  preparation  of  the  budget  that  characterizes 
the  English  practice,  and  in  attempting  to  give  a  description 
of  this  practice  in  the  states  it  will  be  necessary  to  consider 
separately  the  part  played  by  the  executive  and  that  played 
by  the  legislature.  Attention  will  be  directed  first  to  the 
budget  as  a  report  and  in  the  second  place  to  the  budget 
as  a  project  of  law. 

Part  I 

THE  BUDGET  AS  A  REPORT 

I.  Preparation  by  State  Officer:  The  budget  as  a  report  is 
prepared  by  some  official  with  a  supervising  authority  over 
the  state  finances.  It  is  usually  the  chief  auditing  officer — 
althougfh  in  a  few  cases  it  is  the  governor  and  in  others  the 
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treasurer.  Such  an  officer  is  required  by  the  constitution  or 
by  statute  to  prepare,  for  the  use  of  the  legislature,  a  more  or 
less  complete  report  on  the  financial  condition  and  opera- 
tions of  the  state.  It  is  this  report  whidi  must  be  con- 
sidered as  the  budget  in  its  first  stage. 

II.  The  Law  Regulating  the  Contents:  It  is  found  that 
the  law  regulating  the  contents  of  such  reports  makes  no 
distinction  between  the  report  that  the  chief  auditing  officer 
might  be  expected  to  make  and  that  which  might  be  ex- 
pected from  the  officer  charged  with  the  preliminary  pre^ 
paration  of  the  budget.  The  requirements  relating  to  the 
finance  officer's  duties  in  one  direction  are  mixed  with  those 
relating  to  his  duties  in  the  other  direction. 

These  legal  requirements  vary  considerably  from  state 
to  state.  In  some  states  *  the  requirements  are  very  com- 
prehensive and  definite;  w'hile  in  others*  they  are  com- 
paratively scant.  In  general  however  it  may  be  said  that 
what  is  required  is  a  more  or  less  detailed  account  of  the 
receipts  and  disbursements  of  the  state  for  the  previous 
fiscal  period,  a  statement  of  the  public  debt,  estimates  of 
the  receipts  and  expenditures  of  the  state  for  the  subsequent 
period  and  general  recommendations  relative  to  the  im- 
provement of  the  state's  fiscal  system.  In  addition  to  these 
general  provisions  there  are  in  almost  every  state,  certain 
other  special  requirements  and  without  attempting  to  specify 
just  in  what  states  each  one  of  these  may  be  found  they  may 
be  enumerated  about  as  follows :  a  full  account  of  all  claims 
audited;  a  full  account  of  the  taxes  received  and  collected 
showing  the  amount  yielded  by  each  tax ;  an  account  of  the 
appropriations  that  were  made  for  the  preceding  period,  the 
amounts  expended  and  the  balances  in  the  treasury ;  a  state- 
ment of  the  separate  "  funds  "of  the  state;  a  statement  of 

1  Arkansas,  Gilifornia  and  Nevada  for  instance. 
*  Maine  or  Florida  for  example. 
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the  accounts  of  the  states  with  the  several  counties ;  a  state- 
ment of  the  assessed  valuation  of  property  in  the  state; 
an  account  of  the  taxes  levied  in  the  counties;  a  statement  of 
the  debts  due  the  state;  a  statement  of  all  claims  against 
the  state  not  provided  for  by  law  and  a  statement  of  all 
warrants  issued,  with  the  date  of  issue,  to  whom  paid,  for 
what  purpose  and  under  what  law.  As  a  rule  also  the  offi- 
cer making  the  report  is  supposed  to  include  such  other  mis- 
cellaneous information  as  may  appear  to  him  to  be  worth 
hnparting  to  the  legislature.  In  no  case  are  the  l^;al  pro- 
visions classified  in  a  way  that  would  indicate  a  clear  per- 
ception of  the  difference  between  a  mere  auditor's  report 
and  a  real  budget. 

III.  What  a  Budget  should  Show:  There  are  a  variety  of 
things  which  the  budget  as  submitted  by  the  executive  to  the 
legislature  ought  to  show.  It  ought  first  to  give  a  complete 
picture  of  the  operation  of  the  fiscal  system  during  the  previ- 
ous period.  The  workings  of  the  various  revenue  measures 
ought  to  be  explained  and  the  return  from  each  carefully  and 
clearly  shown.  On  the  side  of  expenditure  the  amounts 
expended  by  the  various  departments  of  the  government 
and  for  the  general  purposes  under  each  ought  to  be  clearly 
set  forth  together  with  the  appropriati<ms  that  were  pro- 
vided for  such  purposes  and  the  manner  in  which  these  have 
been  applied.  But  even  more  important  than  this  account 
of  the  actual  workings  of  the  system  are  the  estimates  of 
the  receipts  and  expenditures  for  the  coming  fiscal  period 
and  the  recommendations  that  are  made  to  improve  the  fiscal 
system  so  that  it  may  the  more  efficiently  supply  the  reven- 
ues that  are  needed.  It  is  here  Stourm  says,  that  the  fi- 
nance minister  must  show  himself  at  his  best.*  Clearness, 
universality  and  sincerity  are  the  high  qualities  that  these 

» Le  Budget,  p.  186. 
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estimates  must  possess.  Do  the  budgets  as  reported  by  the 
responsible  fiscal  officers  in  the  states  meet  these  several  re- 
quirements ?  It  is  perhaps  unnecessary  to  say  that  they  do 
not,  and  in  view  of  the  confused  legal  provisions  referred 
to  above,  this  is  not  to  be  wondered  at. 

{A)  In  the  first  place  we  cannot  get  a  clear  picture  of 
the  fiscal  operations  of  the  state  for  the  period  which  the 
report  is  meant  to  cover.  It  will  be  found  that  occasionally 
individual  officers  will  discuss  more  or  less  at  length  the 
workings  of  the  revenue  laws,  but  where  so  much  depends 
necessarily  upon  the  personality  of  the  individual  himself  it 
is  to  be  expected  that,  unless  custom  and  tradition  have  en- 
forced certain  principles  in  this  particular,  there  will  be  con- 
siderable variation  in  the  reports  of  the  various  officers  as 
one  succeeds  another.  As  a  matter  of  fact  this  variation 
is  characteristic.  The  report  of  one  officer  one  year  may 
contain  a  clear  and  illuminating  discussion  of  the  workings 
of  the  revenue  laws,  but  in  the  very  next  year  his  successor 
may  touch  upon  the  subject  in  only  a  cursory  way.  In 
some  reports  indeed,  there  is  no  discussion  of  this  kind 
whatsoever  and  the  officers  responsible  simply  introduce 
them  with  a  few  lines  to  the  effect  that  the  reports  are  sub- 
mitted according  to  the  requirements  of  law.  Then  the 
general  tables  which  should  show  clearly  the  operations  of 
the  fiscal  system  during  the  preceding  period  are  seldom 
found  in  such  a  shape  that  they  give  an  accurate  idea  of 
such  operations.  There  is  no  grouping  in  any  adequate 
way,  of  the  parts  of  the  report  that  are  really  related  to  the 
budget  and  the  parts  that  have  no  such  relation.  Almost 
twenty  years  ago  Professor  Seligman  pointed  out  *  some 
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finance  rqx>rts.  Practically  the  same  difficulties  arc  en- 
countered today.  In  very  few  of  the  states  has  any  im- 
provement taken  place  so  far  as  appears  from  a  perusal  of 
the  later  reports.  The  same  system  of  accounting  and 
the  same  loose  practices  still  obtain  and  naturally  the  same 
confusion  results.  Professor  Seligman  did  not  criticise 
these  reports  from  the  point  of  view  of  the  budget  but  to 
all  intents  and  purposes  his  criticisms  apply  when  the  re- 
ports ore  so  regarded. 

(B)  The  estimates  also  are  unsatisfactory.  They  too 
differ  in  character  not  only  as  between  the  reports  in  the 
various  states  but  also  as  between  those  of  successive  offi- 
cers in  the  same  state.  In  some  cases  they  cover  but  half 
a  page  and  give  simply  the  general  heads  of  expenditiu'e 
with  the  total  amounts  required.  In  other  cases  some  at- 
tempt at  particularization  is  made  and  the  amounts  required 
for  the  various  purposes  are  given  more  in  detail.  In  most 
cases  the  estimates  of  the  revenue  are  on  a  net  basis  while 
both  revenue  and  expenditure  are  estimated,  as  a  rule,  in 
general  amounts  or  round  nimibers, — a  fact  which  seems 
to  indicate  that  what  is  aimed  at  is  simply  ai)proximate 
accuracy. 

In  the  preparation  of  these  estimates  various  means  of 
arriving  at  the  amounts  submitted  are  employed.  When 
speaking  of  this  in  connection  with  other  governments  we 
usually  refer  to  the  "  principle  employed  in  the  determina- 
tion of  the  estimates;"  but  here  we  can  speak  of  principles 
only  by  courtesy,  because,  so  far  as  can  be  determdned,  the 
practice  in  our  states  is  c*haracterized  by  a  lack,  rather  than 
by  the  employment,  of  any  principle.  In  some  cases  the  esti- 
mates are  obviously  little  more  than  guesses.     In  other 
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out  change.  In  a  few  cases  he  does  consult  these  officers, 
etc.,  in  person — "  much  to  their  disgust  "  writes  the  Treas- 
urer of  Vermont.  In  still  other  cases  the  practice  is  simr 
ply  to  take  the  appropriations  that  have  been  made  for  one 
period  and  to  make  them  the  basis  of  the  estimates  for  the 
subsequent  period.  In  New  York  for  instance  the  Comp- 
troller, Mr.  Kelsey,  stated  that  the  many  pages  of  estimates 
in  his  report  constituted  practically  a  transcript  of  the  gen- 
eral appropriation  bill  of  the  previous  year. 

In  no  state  have  the  estimates  been  found  in  such 
a  form  that  they  could  be  considered  a  complete  and  satis- 
factory basis  for  the  budgetary  legislation  of  the  period 
for  which  they  were  intended. 

(C)  Recommendations  for  the  improvement  of  the  fiscal 
system  are  found  in  some  of  the  reports  but  are  entirely 
wanting  in  others.  Where  they  are  found  they  are  some- 
times comprehensive  as  well  as  clear  and  explicit,  but  it 
is  probably  fair  to  say  that  more  often  they  are  in  the 
form  of  rather  general  suggestions.  This  general  criticism 
would,  however,  not  hold  against  the  recommendations  that 
are  made  to  cure  administrative  defects  in  the  existing 
laws.  These  usually  seem  very  definite  and  to  the  point 
The  chief  criticism,  however,  that  must  be  brought  against 
the  reports  from  this  point  of  view  is  one  that  applies  not 
to  the  recommendations  that  are  made  but  rather  to  the 
practice  of  so  many  of  the  states'  fiscal  officers  of  neglect- 
ing to  make  any  recommendations  whatsoever. 

IV.  Conclusion:  Our  conclusion  must  then  be  that  in  our 
states  the  budget  as  a  report  is  on  the  whole  very  unsatis- 
factory. It  is  not  to  be  supposed,  however,  that  whatever 
blame  this  state  of  affairs  implies  is  to  be  attached  to  the 
officers  making  the  report.  It  is  the  system  which  is  at 
fault  and  in  the  following  section  an  attempt  will  be  made 
to  show  why  this  is  true. 
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{A)  In  the  first  place  it  must  be  remembered  that  the 
crfficer  supposedly  in  charge  of  the  finances  of  the  state  has 
in  reality  absolutely  no  authority  or  control  over  the 
estimates  of  the  various  officers,  departments,  etc.,  of  the 
government.  Placed  as  he  is  in  a  supervising  capacity 
over  the  state  treasury,  observing  where  all  the  funds  of  the 
state  go  and  for  wliat  purposes,  understanding  better  than 
the  l^slators  themselves  the  workings  of  the  revenue  laws, 
— because  he  has  to  enforce  them  while  the  lawmakers  do 
no  more  than  their  name  implies, — be  better  than  any- 
<mt  else  is  in  a  position  to  tell  what  additional  strain 
the  treasury  can  stand  or  in  what  particular  it  will  have 
to  be  reinforced,  and  he  better  than  anyone  else  is  able 
to  judge  of  the  soundness  and  weight  of  the  ail- 
ments of  officers  and  heads  of  departments  when  they  ask 
for  increases  in  appropriations.  He  may  however  be  as 
careful  as  he  can  be  about  his  estimates,  he  may  compute 
them  as  honestly  and  sincerely  as  the  severest  critic  could 
demand,  and  yet  all  his  labor  will  be  of  little  avail.  All 
the  other  officers  know  that  if  tbey  want  an  increase  in  their 
appropriations  it  will  not  serve  their  purpose  to  consult 
the  finance  officer  in  the  matter.  They  know  that  wbat  he 
recommends  does  not  count  for  very  much.  And  in  the 
same  way  the  auditor,  or  whoever  else  is  responsible  for 
the  estimates,  is  well  aware  of  the  fact  that  however  much 
thot^ht  and  care  he  may  devote  to  the  preparation  of  his 
estimates  it  is  more  than  likely  that  'his  figures  will  be  disre- 
garded. Nowhere  in  the  states  does  an  auditor  or  a 
comptroUer  exercise  any  real  control  over  the  estimates,  and 
nowhere  do  the  heads  of  departments  or  of  state  institutions 
have  to  come  to  him  for  any  increase  that  they  may  desire. 
The  l^slative  determination  is  always  independent  and 
final  and  it  is  to  the  legislature  itself  rather  than  to  the 
finance  officer  that  those  sedcing  appropriations  go. 
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These  facts  are  so  well  established  that  in  several  cases 
ilie  various  state  officers  are  required  to  submit  their  esti- 
mates directly  to  the  legislature,  or  if  transmitted  first  to 
the  finance  officer  they  are  included  in  his  report  without 
modification  or  change.  Thus  in  Iowa  and  Wisconsin  the 
Board  of  Control  submits  the  estimates  of  the  needs  of  the 
various  state  institutions  directly  to  the  l^slature.  In 
New  York  the  State  Superintendent  of  Public  Instruction 
submits  the  estimates  of  school  moneys,  etc.  and  the  Fiscal 
Supervisor  of  Public  Oiarities  submits  estimates  for  the 
various  state  charitable  organizations.  In  North  Carolina 
both  the  auditor  and  the  treasurer  are  required  to  submit 
complete  sets  of  estimates.^  In  Massachusetts  the  officers 
and  the  boards  are  required  annually  to  send  to  the  auditor 
"  estimates  in  detail  and  tabular  form  "  *  but  these  estimates 
are  embodied  without  change  by  the  auditor  in  his  report 
to  the  l^slature.  In  Connecticut  alone  do  the  laws  give 
the  finance  officer  any  semblance  of  authority  over  estimates. 
In  Connecticut  the  Treasurer  in  connection  with  the  Secre- 
tary of  State,  prescribes  the  rule  according  to  which  all 
estimates  must  be  itemized.  The  law  requires  that  for  each 
department,  etc., a  specified  offker  shall  prepare  the  estimates 
and  submit  them  to  the  Treasurer  according  to  the  form 
prescribed  by  him  and  the  Secretary  of  State.  It  is  further 
required  that  whenever  any  material  increase  or  variation 
of  expenditure  of  the  previous  year  shall  be  made  the  per- 
son responsible  must  give  the  reasons.*  This  gives  the 
Treasurer  an  opportunity  to  combat  the  "  reasons  "  or  the 
arguments  advanced  and  materially  enhances  his  influence, 

^Laws  of  Norrti  Carolina,  vol  2,  ch.  44,  sec  3350,  and  vol.  2,  ch. 
23,  sec.  2864. 
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but  unless  a  serious  oversight  has  been  committed  it  may  be 
said  that  Connecticut  stands — in  this  particular— alone. 

The  practical  worthlessness  of  the  estimates  submitted 
by  the  finance  officer  is  of  course  generally  recognized, 
and  where  they  are  still  required  it  is  merely  because 
that  is  the  usual  custom  or  because  of  some  other  reason  of 
similar  significance.  In  some  states  the  situation  is  squarely 
met  and  the  officer  responsible  is  relieved  of  the  duty  of 
submitting  any  estimates  at  all.*  It  was  as  recently  as 
1904  at  the  present  Comptroller's  own  suggestion  that  the 
legislature  of  New  York  amended  the  law  regelating  the 
duties  of  the  Comptroller  so  that  now  the  usual  estimates 
of  receipts  and  expenditures  are  not  required  to  be  sub- 
mitted in  his  report.  When  questioned  about  this  the 
Comptroller  stated  that  the  several  pages  of  estimates  were 
simply  90  much  "padding"  in  his  report  and  declared 
that  the  only  one  who  obtained  any  benefit  from  them  was 
the  state  printer. 

(B)  In  the  second  place  the  finance  officer  has  no  con- 
stitutional right  to  defend  his  estimates  before  the  legisla- 
ture; that  is  to  say,  after  once  the  estimates  have  left  his 
hands  his  authority  over  them — such  as  it  was — ceases. 
He  may  or  may  not  go  before  the  legislative  committee  and 
urge  their  acceptance  but  whether  he  does  or  not  depends 
upon  the  individual.  In  Connecticut  the  information  is 
vouchsafed  that  "  it  is  customary  "  for  the  treasurer  to  ap- 
pear before  the  legislative  committee.  The  present  audi- 
tor of  Delaware  writes  that  he  has  done  so  but  so  far  as  he 
knows  none  of  his  predecessors  in  office  did.  The  Missouri 
auditor  writes  that  it  is  the  usual  practice  of  the  auditor  to 
appear  before  tlie  committee  not  so  much  to  urge  the  ac- 
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ceptance  of  the  estimates  as  to  explain  them.  The  North 
Dakota  auditor  claims  that  he  is  "  never  asked  "  to  appear 
before  the  Gjmmittee  and  consequently  he  does  not  do  so. 
The  Virginia  auditor  says  that  if  the  committees  need  an 
"  explanation  "  from  him  they  send  for  him  and  he  adds 
also,  "  I  have  no  voice  in  l^slation  so  I  do  not  volunteer 
my  opinion."  Thus  it  is  seen  that  the  practice  in  this  par- 
ticular varies  from  state  to  state  and  often  from  time  to 
time  in  the  same  state.  The  constitutional  standing  of  the 
finance  officer  before  the  committee  is,  however,  in  no  sense 
different  from  that  of  any  other  individual  who  may  ask 
to  be  heard. 

(C)  In  the  third  place  the  finance  officer  soon  learns 
that  however  conscientious  and  painstaking  he  may  be,  his 
recommendations  are  disregarded.  His  seemingly  pre- 
eminent position  in  being  able  to  determine  accurately  what 
the  estimates  should  be  is  not  recognized.  There  is  a  com- 
placent self-sufficiency  about  the  normal  legislator  which 
defies  attack.  He  admits  only  with  painful  reluctance  that 
anybody  has  qualifications  superior  to  his  own  to  judge  of 
the  essential  wisdom  of  any  particular  course  of  action  and 
especially  in  the  matter  of  appropriations  the  idea  that  a 
mere  official  should  have  more  authority  than  he  is  utterly 
repugnant  and  offensive  to  him.  Therefore  he  will  never 
consent  to  bind  himself  to  the  finance  officer's  estimate  and 
almost  uniformly  certain  considerations  make  it  seem  advis- 
able to  him  to  depart  from  them. 

Moreover,  the  recommendations  that  the  finance  officer 
makes  for  the  improvement  of  the  revenue  system  are  also 
treated,  as  a  rule,  with  but  scant  courtesy.  If  such  an  offi- 
cer be  a  strong:  man  personally  and  one  of  the  party  leaders, 
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Wlity  and  efficacy  of  any  particular  measure  and  the  advice 
that  he  gives  might  be  expected  to  be  sound.  But  as  a 
rule  his  advice  shares  the  fate  of  all  good  advice.  In  Ger- 
many and  Japan,  it  is  said,  expert  advice  is  accepted  be- 
cause it  is  expert  advice,  but  in  America  we  reject  it  for  the 
same  reason.  In  Alabama,  it  is  true,  the  Governor,  Auditor 
and  Attorney  General,  before  each  r^^lar  session  must  pre- 
pare a  general  revenue  bill  which  must  be  presented  to  the 
legislature,  but  the  law  distinctly  specifies  that  this  is  only 
for  the  legislature's  "  information,"  and  in  North  Carolina 
also  it  is  the  duty  of  the  treasurer  to  present  in  addition 
to  the  estimates  of  the  state  expenses,  "  a  scheme  in  the 
form  of  a  complete  revenue  bill  to  sustain  such  estimates."  * 
A  dozen  examples  could  however  be  adduced  to  show  that 
our  state  legislatures,  as  a  rule,  pay  no  attention  to  the 
"  plans  and  recommendations  "  which  they  require  from  the 
finance  officer.  One  example  is  given  here  that  was  chosen 
for  its  moderation.  It  is  found  in  the  report  of  the  Auditor 
of  Nebraska :  "  My  predecessors  in  office  for  a  number  of 
years  past  have  called  attention  to  the  gradually  increasing 
debt  of  the  state  and  a  necessity  for  a  revision  of  the  rev- 
enue laws.  Recommendations  made  have  passed  unheeded 
by  successive  legislatures."  *  Every  one  who  has  had  oc- 
casion to  read  over  reports  of  the  state  auditors  and  comp- 
trollers will  remember  how  often  similar  statements  are 
found.  No  state  finance  officer  can  be  said  to  be  even  re- 
motely responsible  for  the  state's  fiscal  system. 

V.  Unfavorable  Reaction:  The  absence  of  any  real  au- 
1:hority  over  the  estimates,  the  inability  adequately  to  defend 
the  estimates  that  are  submitted  and  the  disregard  which  is 
accorded    the    recommendations    when    presented    to    the 
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cers  in  the  states.  When  a  large  measure  of  control  is 
given  and  an  officer  is  held  accountable  for  the  showing 
that  is  made,  his  very  self-interest  will  demand  that  he 
conduct  his  office  in  the  most  efficient  way  and  that  he 
present  the  result  of  his  administration  with  thoroughness, 
clearness  and  accuracy.  But  it  has  been  indicated  tliat  no- 
where in  the  states  does  a  finance  officer  exercise  any  real 
financial  control.  In  the  matter  of  estimates  for  instance, 
'he  knows  that  however  much  care  and  forethought  he  may 
devote  to  their  preparation,  the  results  of  his  labor  are  al- 
most sure  to  be  disregarded.  Very  naturally  he  asks  him- 
self the  use  of  wasting  time  and  thought  on  such  a  task — 
because  in  reality  there  is  no  use  of  doing  so — and  he  there- 
fore prepares  his  estimates  in  a  perfunctory  way  simply 
to  obey  the  law.  This  in  fact  characterizes  his  habitual  at- 
titude and  accounts  in  large  measure  for  the  insignificance 
of  the  budget  as  a  report  in  the  states.  Where  no  re- 
sponsibility is  given  it  cannot  be  expected  that  any  will  be 
felt. 

VI.  Criticisms:  The  criticisms  that  are  to  be  made  against 
the  practice  as  thus  established  are  entirely  financial  in 
character.  An  inadequate  rq)ort  on  the  operations  of  the 
fiscal  system  means  that  its  workings  will  not  be  entirely  un- 
derstood and  that  intelligent  action  for  the  future  is  rendered 
correspondingly  difficult.  The  failure  of  the  l^slature  to 
obtain  complete  and  carefully  prepared  estimates  of  re- 
ceipts and  appropriations  makes  it  probable  that  the  scheme 
of  expenditures  will  not  be  as  efficient  as  it  might  have  been 
and  that  the  adaptation  of  the  revenue  system  will  be  faulty. 
In  other  words  balance  and  equilibrium  will  probably  be 
wanting  in  the  budget.  This  is  indeed  uniformly  the  case 
in  the  states.     In  the  last  place  the  failure  to  follow  the 
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in  due  season  and  to  consequent  disaster.  In  general,  also, 
loose  practices  stimulate  carelessness  and  extravagance  not 
only  on  the  part  of  officials  but  also  on  the  part  of  the  legis- 
lature itself.  These  are  qualities  for  which,  indeed,  most  of 
our  state  l^slatures  have  been  consistently  distinguished. 
VII.  The  Future:  What  the  outcome  may  be  is  some- 
what problematical.  The  great  development  of  municipal 
activity  and  the  resultant  increase  in  municipal  expendi- 
ture in  tihis  direction  and  in  that,  have  forced  the  cities  into 
a  budgetary  practice  that  approximates  the  theoretical  re- 
quirements much  more  nearly  than  does  the  practice  in  the 
states.^  The  state  legislatures  have  imposed  a  sound  sys- 
tem upon  the  cities  but  unfortimately  there  is  no  power 
which  can  impose  it  on  the  states  themselves.  Further- 
more it  is  not  likely  that  the  activities  of  the  state  govern- 
ments will  develop  so  rapidly  and  extensively  as  have  munici- 
pal activities  and  consequently  the  need  of  economical  admin- 
istration may  never  be  felt.  Nevertheless  the  development 
of  the  tendency  toward  the  segregation  of  the  sources  of 
the  state  and  local  revenue, — a  tendency  which  is  giving 
the  state  the  changeable  and  less  certain  sources — will  re- 
quire a  much  keener  financial  perception  for  the  successful 
administration  of  the  states'  finances  than  has  the  relatively 
simple  system  of  the  past.  This  ought  to  bring  the  offi- 
cer at  the  head  of  the  finances  of  the  state  into  more  prom- 
inence and  ought  materially  to  enhance  his  influence  and 
authority.* 

*  See  A  Comparative  Study  of  the  Administration  of  City  Finance  in 
the  United  States,  by  Fred.  R.  Clow,  Ph.  D.,  in  Pt^lications  of  the 
American  Economic  Associations,  3d  series,  vol.  2,  no.  4. 

*  Something  of  diis  kind  has  already  mandiested  itsclsf  in  New  YorVc^ 
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Part  II 

THE  BUDGET  AS  A  PROJECT  OF  LAW 

I.  THE  ORGANIZATION  OF  THE  LEGISLATURE: 

In  Part  I  an  attempt  was  made  to  show  that  the  role 
played  by  the  executive  in  the  preparation  of  the  budget  is 
relatively  insignificant.  Budgetary  procedure  in  the  states 
begins  in  reality  with  the  legislature.  It  is  obvious  ho»w- 
ever  that  the  legislature  as  a  w^hole  is  too  unwieldy  a  body 
efficiently  to  prepare  the  budget,  and,  as  a  matter  of  fact, 
this  important  task  is  everywhere  delegated  to  a  special 
committee.  It  is  indeed  characteristic  of  our  entire  legisla- 
tive procedure  that  a  large  part  of  the  preparation  of  laws  is 
done  by  committees.  An  account  of  the  development  of 
the  committee  system  would  therefore  be  valuable,  but 
here  we  may  take  into  account  only  those  things  that  are 
immediately  relevant  and  the  discussion  must  confine  itself 
to  the  financial  committees  and  their  organization  and  meth- 
ods. It  is  these  financial  committees  which  are  in  reality 
the  finance  ministers  of  the  states. 

II.  THE  FINANCIAL  COMMITTEES: 

(A)  The  appointment  of  the  committees  in  each  slate  is 
provided  for  by  the  rules  of  the  l^slatures.  The  method 
employed  by  the  lower  house  usually  differs  from  that  em- 
ployed in  the  senate.  In  the  lower  house  the  Speaker  is 
given  a  relatively  free  rein  in  the  appointment  of  members 
to  committees.  In  the  senate  however,  because  liie  pre- 
siding officer  is  the  lieutenant-governor,  the  committee  as- 
signments are  arranged  by  the  party  leaders  although  in 
some  states  the  president  of  the  senate  has  nominally  the 
appointing  power.  Where  the  president  of  the  senate  does 
not  possess  this  power  the  committees  are  elected  by  the 
senate  itself. 
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In  all  cases  full  party-representation  is  provided  for.  It 
is  to  be  expected,  of  course,  that  the  Speaker  in  the  lower 
house  and  the  majority  leader  in  the  senate  will  arrange 
the  committee  assignments  of  the  majority  in  such  a  way 
that  CM!  the  whole,  the  majority  representation  on  each  com- 
mittee will  be  as  strong  as  possible.  This  is  uniformly  the 
case.  It  might  also  be  supposed  that  in  arranging  the 
minority  assignments  those  in  power  would  do  their  best 
so  to  scatter  the  forces  of  the  minority  that,  on  the  whole, 
the  minority  representation  on  each  committee  would  be  as 
weak  as  possible.  But  fortunately  party  advantage  is  never 
pushed  to  this  extreme  and  the  general  custom  is  for  tlie 
Speaker  to  take  the  minority  leader's  counsel  in  the  com- 
mittee appointments  of  the  minority.  In  the  senate  also 
the  minority  leader  is  responsible  for  the  committee  as- 
signments of  his  followers.  In  general  then  the  organi- 
zation of  the  committees  in  both  the  senate  and  the  lower 
house  is  based  upon  considerations  of  party  advantage; 
but  as  each  party  is  desirous  of  making  the  best  possible 
showing  before  the  people,  party  advantage  itself  demands 
that  ability  and  fitness  be  taken  very  largely  into  account  in 
the  selection  of  the  members  to  serve  on  the  various  com- 
mittees. In  this  particular  then,  the  pressing  of  party  ad- 
vantage redounds  in  the  long  run,  to  the  people's  benefit. 

(B)  The  number  and  character  of  the  financial  commit- 
tees differ  from  state  to  state.  The  common  practice  is  to 
have  one  committee  in  general  charge  of  appropriations  and 
another  in  charge  of  measures  for  raising  revenue.  In 
some  states  both  functions  are  united  in  one  committee.^ 
In  a  few  states  this  characterizes  the  senate  committees 
only.'    A  few  other  states  have  joint  committees  of  tlie 
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lower  house  and  the  senate — one  for  appropriations  and 
one  for  revenue.^  Then  there  are  as  a  rule  other  commit- 
tees for  special  purposes  or  special  kinds  of  measures  such 
as  the  Committee  on  Excise  in  New  York. 

(C)  The  names  of  these  committees  also  differ  very 
much  from  state  to  state.  The  committees  of  the  lower 
houses  in  charge  of  appropriations  are  variously  known  as 
committees  on  "  Ways  and  Means,"  or  on  "Appropria- 
tions "  or  on  "  Finance."  Qxmmittee  on  Appropriations 
is  the  most  common  designation.  There  is  a  much  wider 
variation  in  the  names  of  the  committees  in  charge  of  the 
revenue  measures.  "  Ways  and  Means  "  is  the  most  com- 
mon, "  Revenue  and  Taxation  "  follows  next  in  order  but 
all  the  following  names  can  be  found:  Ways  and  Means 
and  Revenue;  Assessment  and  Collection  of  Taxes;  Re- 
trenchment and  Economy;  Finance;  Taxation;  Assess- 
ment and  Taxation;  Revenue,  Finance  and  Taxation; 
Taxation  and  Retrenchment ;  and  Taxes,  Ways  and  Means. 
In  New  Jersey  the  Committee  on  the  Judiciary  and  in 
Kansas  the  Committee  on  State  Affairs  have  charge  of 
revenue  measures  in  their  respective  states.  In  a  great 
many  of  the  states  the  names  of  the  committees  in  the  senate 
are  the  same  as  those  in  the  lower  house.  Where  both 
the  revenue  and  the  appropriation  functions  are  united  in 
one  committee  the  following  names  may  be  found:  Ways 
and  Means;  Finance;  Appropriations;  Taxation  and  Fi- 
nance; and  Finance,  Wa)rs  and  Means  in  the  lower  houses: 
and  Finance,  Taxation  and  Finance;  Finance,  Ways  and 
Means  in  the  senates.  The  names  of  the  joint  committees 
are  as  follows:  (for  appropriations)  Joint  Committee  on 
Claims,*  Joint  Committee  on  Appropriation  and  Financial 
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Affairs*  and  Joint  Committee  on  Appropriations;*  (for 
revenue  measures),  Joint  Committee  on  Taxation/  and 
Joint  Committee  on  Finance.* 

(Z?)  Tke  duties  of  these  committees  are  sometimes  pre- 
scribed by  the  rtdes  although  in  their  fullness  they  are 
d^ermined  by  custom.  The  committees  must  study  the 
measures  that  are  submitted  to  them  and  they  have  also 
the  power  to  initiate  legislation  contiected  with  their  par- 
ticular fields.  Almost  all  the  important  fiscal  l^slation 
originates  in  the  committees. 

The  committee  that  has  general  charge  of  appropriations 
uniformly  originates  the  bill-making  appropriations  for  the 
expenses  of  the  government,— -where  it  is  customary  to  pass 
such  a  bill, — but  almost  every  cotnmittee  has  a  right  to  re- 
port a  bill  carrying  an  appropriation  for  some  purpose  that 
directly  concerns  the  field  of  the  committee's  responsibility 
and  individual  members  of  the  legislature  nmy  introduce 
s^ropriation  bills  for  specific  purposes.  It  is,  however, 
the  general  practice  in  the  states  to  refer  such  measures 
to  the  committee  in  chaise  of  appropriations  before  final  ac- 
tion is  taken  on  the  floor  of  the  house.  There  are,  however, 
some  exceptions  to  the  general  rule.  In  Florida  it  is  not 
always  done.  In  Vermont  bills  not  carrying  appropria- 
tions for  the  support  of  the  government  are  not  r^;ularly 
sent  to  the  appropriation  committee.  In  Aricansas  there 
is  a  division  of  responsibility  resembling  somewhat  the 
congressional  plan.  The  Committee  on  Ways  and  Means 
rqKxrts  general  appropriations ;  to  the  Committee  on  Chari- 
table Institutions  are  referred  all  bills  carrying  appropria- 
tions for  charitable  institutions;  appropriation  bills  for  the 
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In  the  same  way  all  revenue  measures  go,  as  a  rule,  to 
the  regular  revenue  committee  although  the  important  re- 
venue measures  originate  in  the  revenue  committees  them- 
selves. When  bills  are  introduced  by  individuals  or  com- 
mittees other  than  the  revenue  committees  the  revenue  pro- 
vided by  such  measures  is  usually  only  an  incidental  con- 
sideration. 

There  is  thus  in  the  state  legislatures  some  centraliza- 
tion in  the  control  of  the  two  great  classes  of  fiscal  l^s- 
lation.  This  centralization  is  highest  in  the  states  where 
a  single  committee  in  either  house  has  charge  of  both  re- 
venues and  expenditures  and  is  on  a  somewhat  lower  plane, 
where  there  are  independent  committees  for  such  purposes. 
The  wiiole  history  of  the  committee  system  shows  how- 
e\'er  that  the  tendency  is  away  from,  rather  than  toward, 
centralization.  It  was  only  in  1905  that  Vermont  provided 
for  a  sjeparate  revenue  committee  while  before  that  time  one 
committee  'had  c'harge  of  both  appropriations  and  revenue 
measures. 

III.  THE  PREPARATION  OF  FISCAL  LEGISLATION: 

(A)  The  Period  for  which  the  Budget  is  provided: 
In  the  great  majority  of  states  the  legislative  sessions  are 
biennial.  In  Alabama  they  are  quadrennial.  In  only  six 
states  are  the  sessions  annual.^  This  means  that  in  all 
but  these  six  states  the  revenue  system  must  remain  un- 
disturbed for  two  or  four  years  as  the  case  may  be;  only 
in  the  six  states  which  have  annual  legislative  sessions  can 
there  be  an  annual  budget.^      From  a  strictly  financial 

1  Massachusetts^  Rihode  Island,  New  York,  New  Jersey,  Soudi  Caro- 
Idna  and  Georgia. 
^Tht  practice  ia  Georgria  is  very  irrefijular.     Sometimes  the  budget 
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point  of  view  the  general  practice  of  having  only  biennial 
or  quadrennial  l^slative  sessions  is  one  that  is  subject  to 
some  criticism  in  view  of  the  fact  that  executive  and  ad- 
ministrative discretion  is  so  narrowly  restricted.  It  is  usu- 
ally considered  difficult  enough  to  forecast  conditions  for 
a  year  lying  in  the  immediate  future  and  this  difficulty  in- 
creases in  geometrical  progression  as  one  goes  farther  and 
farther  into  the  future.  Consequently  if  careful  financier- 
ing were  required,  it  would  be  very  difficult  to  prepare  ac- 
curate estimates  for  the  second  year  of  the  legislative  bien- 
nium  and  practically  impossible  to  do  so  for  a  third  or  a 
fourth  year  as  would  have  to  be  done  in  Alabama. 

There  are,  however,  certain  ameliorating  circum- 
stances which  have  been  referred  to  before.  In  the  first 
place  the  financial  pressure  in  our  states  has  never  been 
really  great;  in  the  second  place  the  activities  of  the  aver- 
age American  state  are  relatively  few  and  unchangeable,  and 
in  the  third  place  the  return  from  the  property  tax — w*hich 
is  the  mainstay  of  state  finance — is  not  subject  to  any  con- 
siderable variation.  These  circumstances  tend  to  weaken 
the  financial  considerations  opposed  to  biennial  sessions  and 
such  considerations  are  therefore  easily  counterbalanced 
by  those  in  favor  of  restricted  sessions. 

The  next  point  that  naturally  suggests  itself  is  the  rela- 
tion of  the  preparation  of  the  budget  to  the  fiscal  year.  The 
accepted  theory  is  that  in  order  that  the  budget  may  be 
prepared  with  accuracy  the  fiscal  year  should  begin  as  soon 
as  possible  after  the  close  of  the  legislative  session.  The 
longer  the  period  that  intervenes  between  the  preparation 
of  the  budget  and  the  time  it  goes  into  effect,  the  greater  is 
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the  likdihocxi  that  unforeseen  exigencies  will  overturn  the 
original  estimates. 

In  forty-one  states  the  legislatures  meet  early  in  January. 
In  the  other  four  states  they  meet  at  some  other  time.^  In 
some  states  the  legislature  does  not  convene  until  after  the 
opening  of  the  fiscal  year.  In  nine  of  the  states  whose  legis- 
latures meet  in  January,  the  fiscal  year  begins  either  Janu- 
ary 1st  or  shortly  thereafter  so  that  in  these  states  the  open- 
ing of  the  legislative  session  and  the  banning  of  the  fiscal 
year  are  practically  synchronous.*  In  eight  states  the 
opening  of  the  fiscal  year  oomes  at  an  even  earlier  period 
than  January  ist.*  It  is  necessa^ry  to  say,  however,  that 
in  three  of  these  states  *  there  are  practically  independent 
appropriation  years.  In  Ohio,  instead  of  making  appropri- 
ations for  the  fiscal  years  outright  the  appropriations  are  so 
made  that  the  appropriation  period  takes  in  three-fourths  of 
one  fiscal  year  and  one-fourth  of  the  next.  The  appropri- 
ations are  made  in  this  way  for  two  years  so  that  in  the 
year  when  the  legislature  meets,  appropriations  are  avail- 
able until  one-fourth  of  the  then-current  fiscal  year  has 
elapsed.  In  Tennessee  and  Nebraska  the  appropriations 
are  made  simply  for  a  specified  period,  the  opening  and 
closing  dates  of  which  have  no  r^ular  relation  to  the  open- 
ing and  closing  of  the  fiscal  year."      These  three  states, 

*  Georgia  kt  June,  Louisiana  in  May,  Florida  in  April,  and  Vermont 
in  October. 

3  Tliis  is  true  in  Ddaware,  Idaho,  Maine,  Missouri,  Nevada,  Rhode 
Island,  South  Carolina,  Utah  and  Oregon. 

*  December  ist  for  Colorado,  Massachusetts^  Montana  and  Ne- 
braska; November  i6th  for  Ohio,  and  October  ist  for  Alabama,  Tenn- 
essee and  West  Virginia. 

A  I'M-i^     XT^U 1-^ 1    'T ^ 
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then,  ought  in  reality  to  be  classed  with  those  which  will  be 
referred  to  subsequently,  but  in  all  the  others  heretofore 
mentioned — since  in  them  the  budget  is  not  prepared  until 
after  the  opening  of  the  first  fiscal  year  of  the  biennium  for 
which  it  is  to  provide — the  conditions  ought  to  be  gauged 
wiith  relative  accuracy. 

In  all  the  other  states  whose  l^slatures  meet  in  January 
the  opening  of  the  fiscal  year  comes  after  the  legislature  has 
convened.  In  over  half  of  these  srtates  the  l^islative  ses- 
sion is  restricted  variously  to  from  forty  to  ninety  days. 

TABLE  I. 


States. 
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Odifornia 

Conoecticat  ••• 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 
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Oct.  1st 

Nov.  1st 

July  1st 


July 

July 

Oct. 

July 

Aug. 

Oct. 

Tune 

Nov. 

Oct. 

Dec. 

July 

June 

July 

Sept. 

Mar. 

April 

"uly 


L' 


1st 
ist 
1st 
1st 
1st. 
1st 
1st. 
1st. 
1st. 
1st. 
1st 
1st 
1st 
1st 
1st 
1st 
1st 

31st 


Suggested 

date  of 
Fiscal  Year. 


April  ist 

July  1st 

uly  1st 

April  ist 


March  ist 

April  1st. 

May  1st. 

May  1st 

July  1st 

July  1st 

July  1st. 

April  1st 

April  1st 

April  ist. 

July  ist. 
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ginia,  Washington  and  Wyaming-, — states  where  the  l^sla- 
tive  session  is  restricted — ^tfie  date  of  the  fiscal  year  is — ac- 
cording to  the  rule  referred  to  above — well  placed.  In  the 
other  states  where  also  the  l^islative  session  is  restricted, 
the  rule  would  seem  to  demand  that  the  opening  of  the 
fiscal  year  be  advanced  somewhat, — approximately  to  the 
dates  suggested  in  the  table.  In  the  states  which  put  no 
restrictions  upon  the  sessions  of  their  legislatures  it  becomes 
necessary  to  take  into  account  the  actual  practice  of  the  l^s^ 
latures  in  regard  to  the  time  of  final  adjournment.  It  may 
be  said  that  although  the  sessions  run  occasionally  into 
June  they  practically  never  run  into  July.  June  ist  or  July 
1st  would  therefore  suggest  itself  as  the  best  date  for  the 
opening  of  the  fiscal  year.  A  glance  at  the  table  will 
show  that  five  of  the  states  have  adopted  one  or  the  other 
of  these  dates.  The  others  have  later  dates — ^as  is  indicated 
in  the  table — ^and  these  therefore  might  with  advantage  shift 
the  opening  of  their  fiscal  years  to  the  times  suggested.  In 
the  four  states  whose  legislatures  meet  at  some  time  other 
than  January,  it  is  shown  in  Table  II  that  the  l^slative 
session  is  restricted  in  three  of  them.       In  one  of  these 

TABLE  II. 


States. 


Florida  .• 
Georgia^ 
Louisiana 
Vennont 


Sesion 
Begins. 

Session 
Restricted. 

April. 

60  days. 

Jnne. 

50  days. 

May. 

todays. 

October. 

.... 

Fiscal 
Year. 


July  1st. 
Jan.  1st 
July  1st. 
July  1st 


Suggested 
FisodYear. 


July  1st 
Aug.  1st 
July  1st 
Jan.   1st 
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States — Georgia — it  mig^it  seem  advisable  to  make  a  change. 
January  ist  is  suggested  for  Vermont  although  it  was  only 
recently  that  Vermont  changed  the  opening  of  her  fiscal 
year  from  December  ist  to  July  ist. 

It  must,  however,  be  remembered  that  in  four  of  the 
states  ^  to  whicSi  reference  has  been  made  above,  com- 
paratively few  appropriations  are  re-enacted  each  session. 
In  these  states,  with  practically  permanent  appropriations, 
it  matters  very  little  when  the  opening  or  the  closing  of  the 
fiscal  year  takes  place.  Furthermore  the  considerations 
that  were  advanced  as  modifying  the  criticism,  from  a  finan- 
cial point  of  view,  of  biennial  and  quadrennial  l^islative 
sessions,  apply  here  as  well,  although  to  the  extent  that  the 
criticism  is  a  just  one  concerning  the  sessions,  it  becomes 
even  weightier  when  applied  to  the  fiscal  year.  That  is  to 
say,  if  it  is  just  to  criticise  the  practice  of  biennial  sessions 
because  such  a  practice  makes  accurate  estimates  for  the 
second  year  exceedingly  difficult,  then  there  is  even  more 
justification  for  criticising  the  practice  of  having  the  open- 
ing of  the  fiscal  year  begin  some  five  or  six  months  after 
the  close  of  the  legislative  session  because  such  a  practice 
simply  increases  the  difficulty  of  rendering  accurate  esti- 
mates. 

(B)  How  the  Committees  determine  the  Amounts  of  the 
Appropriations: 

In  preparing  the  appropriation  bills  Hie  conmrittee 
concerned  has  full  power.  It  may  or  may  not  cnr 
deavor  seriously  to  base  its  action  on  the  recommendar 
tions  of  the  finance  crfficer.  The  various  officers  of  the 
state  and  those  wanting  either  increased  or  renewed  appro- 
priations write  directly  to  the  committee  and  endeavor  in 
this  way  to  press  their  requests;  or  they  appear  in  person 
and  by  personal  suasion  attempt  to  bring  about  favorable 

»  New  Hampshire,  North  Carolina>  North  Etekota,  and  Wisconsin. 
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action.  Sometimes  also  members  of  the  legislative  body — 
iK>t  themselves  on  tiie  committee  but  possessing  some  in- 
fluence— are  appealed  to  in  order  that  they  may  bring  their 
influence  to  bear  in  favor  of  the  appellant.  On  the  other 
hand,  only  a  few  of  the  finance  officers  w'ho  prepare  the 
estimates  aver  that  they  themselves  appear  before  the  com- 
mittee to  defend  and  urge  "the  acceptance  of  the  estimates 
that  they  have  made.  Considerations  of  financial  expedi- 
ency are  thus  apt  to  be  under-emphasized. 

Nevertheless,  the  committee  in  preparing  the  appropri- 
ation bills  is  dependent  very  largely  on  the  auditor's  or 
comjptroller's  office, — as  the  case  may  be, — and  must  as  a 
rule  keep  in  pretty  close  communication  with  it.  In  con- 
sidering the  amount  to  be  allowed  to  any  officer  or  depart- 
ment the  committee  must  know  how  much  such  officer  or 
department  was  given  before  and  in  just  wliat  way  such 
allowance  was  spent.  Then  too  the  committee  must  have 
in  mind  the  probable  amount  of  revenue  that  can  be  wisely 
raised.  This  requires  a  frequent  reference  to  the  records 
in  the  auditor's  or  comptroller's  office  and  consultation  with 
such  official  himself.  Thus  in  an  indirect  way  the  finance 
officer  may  after  all,  exert  some  influence  in  the  allotment 
of  appropriations  but  it  is  an  influence  that  depends  upon 
the  individual  himself  and  the  confidence  he  may  inspire 
rather  than  upon  any  constitutional  prerogative  which  he 
enjoys. 

After  the  various  parties  interested  have  been  heard  the 
committee  brings  in  its  recommendations  in  the  form  of  a 
bill  that  is  reported  as  any  other  bill  would  be,  and  the 
measure  is  then  ready  for  the  consideration  of  the  legisla- 
ture.    Its  career  in  the  legislature  will  be  dealt  with  in  the 
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cedtcre  in  formulating  them  is  much  the  same  as  in 
the  case  of  appropriation  bills.  The  committee  respon- 
sible must  study  carefully  the  workings  of  tlie  re- 
venue laws  and  this  necessitates  a  close  study  of  the 
auditor's  or  comptroller's  report  as  well  as  of  die  re- 
ports of  other  officers  or  boards  Who  are  charged  in  any 
way  with  the  administration  of  such  laws.  The  amount  of 
revenue  required  must  be  carefully  estimated  in  order  that 
adequate  means  of  raising  it  may  be  supplied.  Where  one 
committee  has  charge  of  both  appropriations  and  revenue, 
the  task  here  referred  to  is  not  a  difficult  one,  but  where 
there  is  a  separate  appropriation  committee  or  more  than 
one,  the  difficulty  increases  materially.  Such  consultation 
as  is  had  between  the  appropriation  and  the  revenue  com- 
mittees is  only  informal  and  amounts  usually  to  a  personal 
consultation  between  the  respective  chairmen.  A  carefully 
equilibrated  budget  is  therefore  practically  out  of  the  ques- 
tion. The  committee  after  settling  on  the  amount  of 
revenue  that  will  be  necessary  brings  in  a  bill  providing  for 
the  amount  determined. 

In  considering  new  l^slation  whether  introduced  by 
individuals  and  referred  to  the  committee  or  initiated  by 
the  committee  itself, — ^the  committee  gives  all  parties  inter- 
ested an  opportunity  to  be  heard.  A  public  hearing  on  the 
bill  is  usually  announced  and  those  interested  one  way  or 
another  attend  the  hearing  and  present  their  arguments 
in  favor  of  or  against  the  bill,  as  the  case  may  be.  As  a  rule 
it  is  in  the  committee  that  the  fate  of  a  bill  is  determined. 

But  once  again  it  must  be  remembered  that  there  is  not 
in  the  states  at  each  l^slative  session  the  laborious  and 
painstaking  discussion  concerning  the  revenue  that  charac- 
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mittces  aim  to  do  is  to  provide  enough  revenue.  They  do 
not  consider  each  year  a  nice  adjustment  of  rates  in  order 
that  a  certain  and  exact  amount  of  revenue  may  be  raised. 
Moreover,  as  has  been  indicated  above,  in  a  large  pro- 
portion of  the  states  the  property  tax  is  at  the  basis  of 
the  tax  system  and  is  also  the  elastic  element  in  it,  and  the 
tax  rate  on  property  is  in  most  cases  either  fixed  by  per- 
manent statute  or  determined  by  son^  general  rule  that 
allows  the  rate  to  vary  with  the  amount  of  the  appropria- 
tions. This  obviates,  to  a  large  d^^ree,  the  necessity  of 
r^^lar  tax  acts  which  are  usually  considered  as  making 
up  the  revenue  side  of  the  budget. 

(D)  Efficiency  of  the  Committee  System: 

The  criticisms  that  are  to  be  brought  against  the  com- 
mittee system  from  the  point  of  view  of  the  preparation  of 
the  budget  are,  in  the  main,  two. 

In  the  first  place  the  committees  cannot  estimate  accur- 
ately the  needs.  They  meet  in  most  cases  only  once  in  two 
years.  Their  personnel  changes  considerably  frcmi  session 
to  session.  As  a  rule  the  members  have  had  no  administra- 
tive experience  and  they  are  therefore  quite  unable  to  judge 
of  the  validity  of  the  arguments  of  the  officers,  etc.  ap- 
pearing before  them.  In  view  of  these  divers  considera- 
tions it  may  be  affirmed  with  confidence  that  the  amounts 
that  they  decide  upon  are  not  likely  to  be  as  accurate  as 
estimates  carefully  worked  out  by  the  responsible  finance 
officers.  That  the  committee's  estimates  are  not  accurate 
is  proved  by  experience. 

In  the  second  place  divided  responsibility  in  budget  mat- 
ters renders  a  scientifically  equilibrated  budget  practically 
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( I )  The  Scheme  of  Appropriations: 

Equilibrium  and  balance  in  the  budget  require  that  tiie 
full  scheme  of  appropriations  and  the  proposed  plan  for 
raising  the  necessary  revenue  be  shown  in  juxtaposition  be- 
fore the  budget  is  voted.  There  are,  however,  certain  con- 
siderations which  tend  to  lessen  the  importance  of  this  rule 
and  certain  others  which  emphasize  the  tendency  to  disre- 
gard it  when  the  attempt  is  made  to  apply  it  to  the  financial 
practices  in  the  states. 

In  general  it  may  be  said  that  the  scheme  of  appropri- 
ations, if  carefully  and  sincerely  drawn  up,  will  em- 
brace the  expenditures  that  a  wise  policy  makes  neces- 
sary. Any  material  change  in  sudi  a  scheme  would  be 
therefore  presumptively  unwise,  and  so,  as  a  rule,  it  is  the 
revenue  system  which  must  be  adapted  to  the  scheme  of  ap- 
propriations rather  than  the  reverse.  This  is  the  recog- 
nized practice  and  is  responsible  for  the  distinction  between 
public  and  private  finance  that  is  usually  expressed  in  the 
phrase,  —  more  epigrammatic  than  accurate,  —  that  "  the 
state  regulates  its  income  by  its  expenditure  while  the  in- 
dividual regulates  his  expenditure  by  his  income."  But 
the  revenue  system  is  relatively  a  permanent  one  and  the 
questions  that  usually  come  up  relate  only  to  the  rates  of 
taxation  on  certain  permanent  bases.  A  sound  revenue 
system  has  certain  elastic  elements  that  permit  a  ready  adap- 
tation to  changed  requirements,  but  when  the  limits  of  the 
elasticity  of  such  a  system  are  reached  it  becomes  ob- 
viously necessary  to  make  changes  in  the  system  itself. 
This  is  another  way  of  saying  that  new  taxes  are  added  to 
the  revenue  system  only  when  expenditures  b^n  regularly 
to  outrun  the  income  which  at  its  maximum  efficiency  the 
system  will  yield.  Consequently  it  is  only  when  additional 
sources  of  revenue  must  be  resorted  to  or  when  certain  re- 
forms in  the  system  are  planned  that  that  part  of  the  budget 
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relating  to  revenue  has  to  be  very  scrupulously  studied  by 
the  legislature.  The  part  relating  to  appropriations  is  thus 
normally  the  one  that  engages  most  attention. 

It  has  been  said  before  that  in  the  American  states  the 
property  tax  is,  as  a  rule,  the  backbone  of  the  revenue  sys- 
tem. In  half  of  the  states  also  the  rate  of  the  tax  on 
property  is  either  specified  by  general  law  or  is  determined 
according  to  general  principles  that  are  so  specified.  Where 
the  state  depends  on  other  sources  of  revenue,  as  in  New 
York,  the  rates  of  taxation  are  not  subject  to  readjust- 
ment at  each  l^slative  session  but  are  relatively  fixed.  In 
only  a  minority  of  the  states,  therefore,  is  the  question  of 
the  revenue  side  of  the  budget  one  that  has  to  be  regularly 
considered.  But  even  in  such  a  minority  of  the  states — 
dependent  as  they  are  upon  the  general  property  tax  for  the 
major  portion  of  their  revenue — ^it  is  a  relatively  simple 
thing  for  a  legislative  committee  to  determine  what  the 
necessary  rate  must  be.  The  value  of  property  increases 
slowly  rather  than  decreases  and  is  not  on  the  whole  sub- 
ject to  serious  fluctuations  and  so  the  state  is  assured  of 
most  of  its  income  irrespective  of  possible  developments 
in  the  commercial  world.  This  stability  and  certainty  of 
the  property  tax  renders  the  consideration  of  the  revenue 
side  of  the  budget  in  the  states  of  little  practical  importance 
and  therefore  the  rule  that  requires  the  presentation  of  the 
revenue  plan  as  well  as  the  scheme  of  appropriations  in  the 
projected  budget,  applies  with  only  diminished  force. 

As  a  matter  of  fact  it  is  not  found  anywhere  in  the  states 
that  the  rule  is  observed.  In  only  a  few  of  the  states 
does  one  committee  have  charge  of  both  appropriations  and 
revenue  and  only  in  such  states  would  it  be  possible  to  have 
a  comprehensive  budget  presented.  Where  one  or  more 
committees  report  appropriations  and  an  entirely  different 
committee  has  charge  of  revenue  no  single  all-comprehen- 
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sive  measure  is  possible.  But  even  in  those  states  where 
one  committee  does  have  the  oversight  of  both  appropri- 
ations and  revenue  it  is  not  the  practice  to  report  a  single 
measure  embracing  a  complete  budget.^  In  most  cases  the 
committees  could  not  report  such  a  measure  if  they  desired 
to  do  so.  They  report  by  bill  and  in  a  majority  of  the 
states  there  is  some  constitutional  provision  which  would 
prevent  the  combining  of  appropriation  and  revenue  meas- 
ures in  one  bill.*  In  these  cases  the  constitutions  them- 
selves preclude  the  possibility  of  the  application  of  the  rule. 
In  view  then  of  the  practice  of  the  various  states,  as  en- 
forced by  constitutional  provision  or  long  custom,  it  be- 
comes necessary  to  consider  the  two  parts  of  the  budget 
independently.  Attention  will  therefore  be  directed  first 
to  the  appropriation  measures  and  secondly  to  the  revenue 
measures. 

(2)  Appropriation  Measures: 

(A)  Constitutional  Restrictions:  In  almost  half  of  the 
states  of  the  Union  there  are  constitutional  restrictions 
which  militate  against  the  presentation  of  a  complete  and 
well  balanced  scheme  of  appropriations.  Twelve  states 
have  restrictions  definitely  limiting  the  scope  of  the  general 
appropriation  bill.  Six  of  fhese'  have  provisions  that 
are  almost  exactly  similar.  In  these  states  the  general  ap- 
propriation bill  is  limited  to  ordinary  expenses  of  the  exe- 
cutive, legislative  and  judicial  departments  of  the  govern- 
ment, interest  on  the  public  debt  and  for  public  schools. 

^  T'h€  South  Carolina  legislature  passes  at  each  session  an  act 
entitled  "An  Act  to  raise  supplies  and  make  appropriations  for  the 
fiscal  years,"  etc.,  but  as  a  matter  of  fact  -this  is  only  a  revenue  bill. 
There  is  a  separate  bill  for  appropriations. 

^  See  preceding  ohapteir  — "  Restrictions  concerning  legislative  pro- 
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The  Arkansas  constitution  excludes  even  the  appropriations 
for  school  purposes  and  for  public  debt.  In  Georgia  there 
is  a  wise  provision  which  enables  such  appropriations  as 
are  fixed  by  previous  laws  to  be  included  in  the  general 
bill,  the  provisions  regulating  which  are  otherwise  like 
those  in  the  six  states  mentioned  above.  The  provis- 
ions of  the  South  Dakota  constitution  are  also  similar  to 
those  of  the  six  states  referred  to  above  except  that 
they  permit  the  general  bill  to  include  also  the  appropria- 
tions for  the  state  institutions.  In  California  the  general 
bill  is  limited  to  the  "  expenses  of  the  government,"  salaries 
of  the  state  officers  and  appropriations  for  the  state  in« 
stitutions.  In  Louisiana  the  bill  may  include  only  appro- 
priations for  the  public  schools,  expenses  of  the  govern- 
ment and  interest  on  the  public  debt.  Moreover  in  all  of 
the  states  above  referred  to  there  is  found  the  added  pro- 
vision that  all  other  appropriations  "  shall  be  by  separate 
bill  each  embracing  but  one  subject." 

In  four  states^  bills  making  appropriations  for  salaries 
of  the  officers  of  the  government  and  members  of  the  legis- 
lature can  contain  no  provisions  on  any  other  subject  The 
Or^on  constitution  has  a  similar  provision  except  that  it 
allows  "  other  current  expenses  of  the  government "  to  be 
included  in  such  a  bill. 

The  objects  of  restrictions  of  this  kind  have  been  already 
referred  to  in  the  preceding  chapter.  A  bill  for  expenses 
of  the  state  government  is  such  a  "  strong  bill " — (i.  e., 
so  sure  of  being  passed) — that  it  becomes  always  a  favorite 
agency  for  carrying  through  certain  "  riders,"  as  they  are 
facetiously  called — which  could  not  possibly  go  through  the 
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terests  to  serve  and  who  support  one  another's  projects 
and  sometimes  by  the  majority  leaders  themselves  as  a  sop 
to  certain  malcontents  whose  votes  are  needed  for  some  im- 
portant party  measure.  In  this  way  the  public  money  has 
often  been  foolishly  expended.  Very  early  this  danger  was 
appreciated  and  that  is  why  so  many  of  the  states  have  so 
sftrictly  limited  the  scope  of  the  general  appropriation  bills. 

In  some  states  also  the  scope  of  the  appropriation  bills  is 
limited  by  the  rules  of  the  legislature.  Thus  Michigan 
and  Minnesota  have  a  legislative  '*  joint  rule  "  which  pro- 
vides that  bills  making  appropriations  for  state  officers 
shall  be  limited  to  that  purpose  exclusively.  Whether  such 
restriction  is  imposed  by  the  legislature  upon  itself  or  by  the 
constitution  of  the  state,  the  object  is  the  same. 

Consequently  in  the  states  where  these  restrictions — 
however  imposed — obtain,  a  complete  scheme  of  appropria- 
tions— always  excluding  of  course  those  necessarily  inci- 
dental— is  possible  only  to  the  extent  that  such  restrictions 
embrace  all  the  activities  of  the  state's  government. 
Whether  they  do  as  a  matter  of  fact  depends  very  largely 
upon  the  interpretation  put  upon  them.  A  broad  interpre- 
tation would  from  the  financial  point  of  view  be  desirable.^ 

^  It  may  occur  to  tfie  reader  that  what  has  been  said  concerning 
the  "  form  **  of  the  budget  ought  in  reality  to  come  under  the  chapter 
on  "voting."  But  it  has  been  assumed  all  along  that  a  complete 
scheme  of  the  appropriations  ought  to  be  presented  to  the  legisla- 
ture first  of  all,  irrespective  of  the  various  comfbinations  that  might 
be  made  for  the  mere  purpose  of  voting.  The  trouble  is  that  our 
legislative  committees  report  only  by  bill,  and  although  it  as  thor- 
oughly sound  to  vote  the  appropriations  in  small  groups,  it  ts  not 
sound  to  introduce  such  appropriations  piecemeal,  without  in  some 
way  showing  the  relations  of  each  to  a  whole  scheme.  A  just  bal- 
ance between  the  parts  cannot  be  obtained  in  this  way.    The  corn- 
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There  are  however  twenty-seven  states  where  practically 
no  restriction  is  placed  upon  this  particular  phase  of  finan- 
cial practice  and  in  these,  at  least,  it  would  be  possible,  even 
without  changing  very  much  the  practice  of  the  committees 
reporting  by  bill,  to  have  a  comprehensive  scheme  of  ap- 
propriations reported. 

(B)  General  Appropriation  Bills:  All  but  eleven  states  * 
have  what  approximates  a  general  appropriation  bill.  They 
vary  considerably  in  scope  and  general  content.  It  would 
be  manifestly  impracticable  to  describe  the  bills  separ- 
ately and  therefore  only  general  statements  will  be  made. 
It  may  be  said  that  in  less  than  a  dozen  states  do  the  gen- 
eral appropriation  bills,  as  reported  by  the  committee,  em- 
brace all  the  regular  appropriations.*  The  appropriations 
not  contained  in  the  general  bill  are  provided  for  in  separate 
bills  of  which  there  are  usually  a  considerable  number. 
This  militates  against  a  proper  balance  in  the  appropria- 
tions. As  a  rule  also,  the  general  bills  are  not  broad  enough 
in  scope  and  in  almost  all  cases  they  are  not  carefully 
worked  out  and  have  to  be  supplemented  with  additional 
appropriations.  A  few  examples  will  illustrate  some  of 
the  shortcomings  referred  to.  In  Alabama  in  1903  after  the 
general  appropriation  bill  was  passed  a  nimiber  of  other 
bills  really  incidental  to  or  connected  with  matters  in  the 

in  Rule  27  of  the  Assembly  of  California  which  says  "The  Com- 
mittee on  Ways  and  Means  shall  from  time  to  time,  at  least  once  in 
two  weeks,  report  to  the  House  the  exact  condition  of  legislation 
involving  appropriations,  and  the  aggregate  amount  of  all  the  pro- 
posed appropriations  pending." 

^  Connecticut,  Illinois,  Kansas,  Kentudcy,  Massachusetts,  MontanA, 
Michigan,  New  Hampshire,  North  Carolina,  North  Dakota  and 
Wisconsin. 

*The  following  stetes  have  the  most  satisfactory  gwicral  bills: 
Indiana,  Maryland,  Minnesota,  South  Carolina,  Tennessee,  Texas, 
Utah,  Virginia  and  Washington. 
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general  bill  were  introduced  and  passed  and  the  general 
bill  itself  was  amended  later  in  the  session.  New  York 
has  three  general  appropriation  bills, — ^all  related  to  each 
other,  —  the  "  General  Appropriation  Bill,"  the  "Annual 
Supply  Bill"  and  the  "Annual  Supply  Bill — Supplement- 
ary." In  the  first  bill  the  theory  is  to  include  only  the  d> 
solirtely  necessary  expenses.  The  Supply  Bill  is  supposed 
to  make  up  the  deficiencies  of  the  previous  year,  increases 
that  are  allowed  and  such  unforeseen  expenditures  as  may 
have  become  necessary  since  the  passage  of  the  "  general 
bill."  The  "  Supply  Bill — Supplementary  "  is  supposed 
to  gather  up  all  the  loose  ends,  so  to  speak, — in  other 
words,  to  take  care  of  anything  that  has  been  overlooked. 
It  comes  at  the  very  end  of  the  session.  In  1905  the  legis- 
lature of  Maine  had  to  pass  a  supplementary  appropriation 
bill  a  little  over  a  month  after  the  first  bill  providing  for 
the  expenses  of  the  government  was  passed. 

(C)  Separate  Large  Bills:  In  six  states  the  appropriations 
are  divided  among  a  few  large  bills  or  among  many  smaller 
ones.  In  Illinois,  Kansas  and  Montana  the  regular  appro- 
priations are  divided  among  a  few  large  bills  although  in 
Illinois  there  are  more  of  these  than  in  the  other  two  states. 
In  Massachusetts  and  Michigan  there  are  a  large  number 
of  separate  bills.  In  Connecticut  there  are  three  different 
kinds  of  bills — "  specific  appropriations  "  which,  as  their 
name  implies,  are  for  the  expenses  of  specified  officers,  etc. ; 
"  annual  appropriations  "  which  are  practically  permanent ; 
and  a  bill  for  "  sundry  purposes  "  which  provides  the  appro- 
priations for  all  such  expenditures  as  are  authorized  by  the 
general  statutes.  In  none  of  these  states,  then,  is  the  require- 
ment that  the  scheme  of  appropriations  be  presented  as 
a  well-balanced  and  comprehensive  whole  even  approxi- 
mately met. 
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(D)  Appropriations  by  General  Statute:  Five  states* 
have  most  appropriations  provided  for  by  general  statutes. 
These  states  cannot  be  said  to  have  any  budget  at  all.  Such 
appropriation  measures  as  are  reported  are  appropriations 
for  special  purposes  or  amendments  to  appropriations  per- 
manently provided  for.  From  the  point  of  view  of  budget- 
ary balance  no  particular  criticism  can  be  urged  against  the 
practice  of  permanent  appropriations.  The  practice  in  the 
long  run  may  tend  even  to  promote  a  just  balance  between 
the  regular  expenditures  of  the  state. 

(E)  Classificatioit  and  Itemization:  Another  question 
which  seems  to  demand  some  consideration  at  this  point  is 
that  of  the  classification  and  the  itemization  of  the  con- 
tents of  the  appropriation  bills.  Professor  Adams  points 
out '  that  there  is  a  conflict  in  this  particular  between  the 
administrative  or  the  financial  and  the  constitutional  inter- 
ests involved.  His  view  is  that  although  the  constitutional 
interest  demands  particularization  and  itemization,  the  fin- 
ancial interest  demands  a  few  general  classifications  that  al- 
low the  adminis«trative  department  a  wider  discretion  when 
once  the  measure  becomes  law.  There  is  however  some 
question  whether  administrative  efficiency  itself,  in  the 
sitates,  might  not  be  furthered  by  more  complete  itemization 
—especially  in  those  states  in  which  the  governor  is  given 
the  power  to  veto  items  in  appropriation  bills.  This  opin- 
ion is  based  on  the  consideration  that  financial  responsibil- 
ity in  the  states  is  a  legislative  rather  than  an  administra- 
tive responsibility.  Where  the  officer  at  the  head  of  the 
finances  of  a  state  is  responsible  for  the  state's  fiscal  policy, 
as  is  the  case  with  the  Chancellor  of  the  Exdiequer  in  Eng- 
land, he  watches  closely  how  the  money  is  spent  and  is  in 
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a  position  to  rebuke  a  misuse  of  such  discretion  as  may  be 
allowed  to  any  officer  of  the  government  in  the  expenditure 
of  funds.  But  in  our  states  where  the  responsibility  rests 
upon  a  legislative  committee,  which  meets, — in  the  great 
majority  of  cases,— once  in  two  years  and  which  has  to 
get  its  work  done  within  a  prescribed  number  of  days,  the 
same  careful  oversight  cannot  be  maintained.  Under  sudi 
circumstances  a  wide  discretion  in  the  expenditure  of  pub- 
lic funds  might  result  in  evils  and  abuses  that  could  not 
be  readily  corrected.  The  abuse  of  "  contingent  funds  "  in 
both  the  national  and  the  state  governments  would  seem 
to  be  a  case  in  point.  ^  Furthermore  in  those  states  in  which 
the  governor  may  veto  items  in  appropriation  bills,  it  is 
apparent  that  the  more  detailed  the  appropriations  are  the 
more  effectively  can  he  exercise  an  oversight  and  control 
over  his  subordinates.  Further  reference  will  however  be 
made  to  this  in  a  later  chapter. 

As  a  matter  of  fact  there  can  be  found  various  kinds  of 
classifications  and  all  d^rees  of  itemization.  In  general 
the  classification  follows  the  great  divisions  of  government 
with  the  various  subdivisions  that  come  naturally  under 
each;  but  in  a  few  states,  as  in  Maine  for  example,  no  at- 
tempt at  classification  is  made. 

In  most  of  the  states  provision  has  to  be  made  for  two 
years  and  it  is  interesting  to  note  in  this  connection  what 
methods  are  employed  in  distinguishing  the  allotments  for 
the  two  years.  In  some  states  ^  the  amounts  alloted  for 
each  purpose  are  shown  in  two  columns,  one  column  for 

^Tht  South  CaroMna  oonstktition  absolutely  forbicis  appcopriationa 
for  contingencies.    So  far  as  the  national  government  is  concerned,  k 


Digitized  by 


Google 


8o    THE  BUDGET  IN  AMERICAN  COMMONWEALTHS    [ig6 

the  first  year  and  one  for  the  second.  In  other  states* 
there  are  practically  two  bills,  one  for  each  fiscal  year.  In 
Florida  the  general  appropriation  bill  is  divided  into  four 
sections.  The  first  section  provides  the  appropriations  for 
six  months  of  the  fiscal  year  that  is  current  when  the  bill 
goes  into  effect,  the  second  section  makes  tJie  appropriations 
for  a  full  year  imn^ediately  following,  while  the  third  sec- 
tion makes  the  appropriations  for  the  six  months  which  fol- 
low such  a  year.  Then  in  some  states  *  the  bill  as  reported 
simply  names  a  certain  amount  which  must  suffice  for  the 
two  years.  In  other  states*  the  apportionments  for  the 
two  years  are  shown  in  separate  sections.  In  Minnesota 
the  bill  provides  that  the  appropriations  stated  are  available 
for  each  of  the  two  fiscal  years  except  in  cases  specified.  In 
Virginia  there  are  practically  two  complete  bills — one  for 
each  fiscal  year — ^although  they  are  reported  as  sections  of 
the  same  bill. 

In  the  matter  of  itemization  also  the  practice  varies 
greatly.  In  New  Hampshire  where  permanent  appro- 
priations are  in  vogue  most  departments  are  allowed 
to  spend  a  certain  amount  per  year — with  no  particular 
specification  of  purpose.  Where  permanent  appropriations 
of  this  kind  are  the  rule  the  provisions  must  of  necessity 
be  general.  In  South  Carolina — at  the  other  extreme — 
rigid  itemization  is  practiced.  In  New  York  the  tendency 
is  toward  further  itemization — according  to  Mr.  Jas.  C. 
Rogers,  for  several  years  the  Chairman  of  the  Assembly 
Committee  on  Ways  and  Means — ^and  avowedly  with  the 
purpose  of  giving  the  Governor  a  larger  control  over 
appropriations. 
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mention  is  r^^larity  in  the  form  of  the  appropriation 
bills.  This  may  be  passed  over  hastily.  As  a  rule  it  may 
be  said  that  the  requirement  of  regularity  in  form  is  met 
more  or  less  completely.  From  session  to  session  there 
seems  to  be  ordinarily  little  change  although  wben  longer 
periods  are  taken  into  account  the  change  may  be  consider- 
able. The  changes  are  not  however  arbitrary  and  confus- 
ing but  are  as  a  rule  the  result  of  changed  conditions  which 
are  in  turn  the  result  of  new  legislation. 

(3)  Form  of  the  Revenue  Bills: 

Concerning  the  revenue  side  of  the  budget  little  need  be 
said  in  addition  to  what  has  been  said  already.  In  half  of 
the  states  (23)  the  revenue  is  provided  according  to  gen- 
eral law  which  does  not  have  to  be  re-enacted  each  year. 
In  all  such  states  the  rate  of  the  tax  is  fixed  or  a  general 
rule  of  calculating  the  rate  according  to  the  authorized 
appropriations  is  laid  down. 

The  other  states  do  however  regularly  enact  revenue 
measures  which  may  be  considered  the  revenue  side  of  the 
budget  and  the  point  to  be  discussed  is  the  form  in  which 
such  measures  are  presented.  In  four  states^  the  tax 
measure  is  brought  in  simply  as  a  bill  levying  certain  speci- 
fied rates  on  property.  The  total  rate  alone  is  given  in 
each  case.  In  New  York  the  only  regular  tax  act  is  a 
similar  measure  levying  the  tax  for  the  canal  debt  sinking 
fimd.*  In  four  other  states '  the  tax  bill  is  brought  in 
as  an  amendment  to  the  general  statutes.  In  these  cases 
also  the  rate  is  prescribed.     In  nine  states  *  the  practice  is 

^  Alabama,  Florida,  Mississippi,  and  Montana. 

*  By  constitutional  amendment  this  charge  is  now  met  by  the  regular 
funds  in  the  treasury.  There  is  thus  no  longer  in  New  York  a  direct 
tax  on  property  for  state  purposes. 

»  California,  Kentucky,  Louisiana,  and  Maryland. 

*  Idaho,  Illinoi'S,  Iowa,  Kansas,  Maine,  Massachusetts,  Minnesota, 
New  Hampshire  and  Utah. 
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to  report  bills  that  express  in  dollars  and  cents  the  amounts 
that  are  to  be  levied,  and  some  state  officer  or  board  after- 
wards calculates  what  the  rate  shall  be.  In  two  of  the  New 
England  states  *  the  bill  specifies  the  amount  that  each 
town  is  to  raise  and  it  is  left  to  the  town  authorities  subse- 
quently to  determine  the  necessary  rate.  In  New  Hamp- 
shire the  bill  orders  a  lump  sum  levy  and  authorizes  the 
treasurer  to  draw  on  the  various  towns  according  to  the  ap- 
portionment that  is  the  standard  at  the  time.  The  appor- 
tionment is  changed  from  time  to  time.  In  Illinois  instead 
of  a  lump  sum  levy,  the  practice  is  to  report  a  measure  which 
enumerates  the  several  purposes  for  which  taxes  are  to  be 
levied  and  the  amount  required  for  each  oi  such  purposes 
is  specified.  In  Georgia,  however,  practically  the  whole 
revenue  system  is  re-enacted  each  year. 

Three  of  the  states  have  certain  peculiar  custcwns  which 
deserve  special  mention.  In  Florida  the  bill  as  reported 
by  the  committee  fixes  a  certain  rate  of  taxation  but  it  also 
contains  a  clause  which  authorizes  the  governor  to  reduce 
the  rate  if  he  finds  that  the  aggregate  assessment  of  either 
or  both  of  the  fiscal  years  of  the  biennium  will  permit  it. 
Then  the  custom  also  prevails  in  Florida  to  report  a  special 
tax  bill  for  pensions.  In  Michigan  the  custom  is  to  include 
in  most  of  the  appropriation  bills  a  provision  which  author- 
izes the  auditor  to  include  in  the  taxes  to  be  levied  a  tax 
that  will  suffice  to  produce  the  amount  so  appropriated. 
That  is  to  say,  in  most  appropriation  bills  the  ways  and 
means  for  raising  the  money  authorized  to  be  expended 
are  provided  in  the  bills  themselves.  For  the  general 
and  variable  expenses  of  the  state  government  however 
there  is  reported  a  special  bill  which  levies  a  specified  rate 
and  which  is  known  as  the  General  Budget  Bill.     In  South 

^  Maine  and  Massachusetts. 
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Carolina  the  bill  as  reported  provides  not  only  for  the  vari- 
ous state  levies  but  also  all  the  authorized  county  levies. 
The  counties  are  enumerated  in  alphabetical  order  and  un- 
der each  county  the  rates  for  all  the  various  purposes — 
state  and  county — are  specified. 

Throughout  this  chapter  the  attempt  has  been  made  to 
give  a  general  view  of  the  methods  of  preparing  the  budget 
in  the  states.  It  is  hoped  that  the  following  points  were 
made  clear  in  Part  I :  that  the  executive  and  administrative 
officers  have  practically  no  control  of  financial  matters  but 
that  the  legislature  alone  is  responsible;  and  that  this  is 
due  largely  to  our  form  of  government  but  also  to  the  at- 
titude of  the  legislature  itself  as  well  as  to  the  comparative 
freedom  from  financial  stress.  In  Part  II  the  object  was  to 
show  in  a  general  way  how  the  budget  as  a  project  of  law 
is  really  prepared.  This  necessitated  some  account  of  the 
financial  committees  in  the  states  because  these  committees 
are  in  reality  the  finance  ministers.  Then  owing  to  the 
practice  in  vogue  in  the  legislatures  it  became  necessary 
to  take  up  the  two  sides  of  the  budget  separately  and  to 
discuss  its  preparation  from  the  point  of  view  of  appropri- 
ations and  of  revenue.  The  appropriation  measures 
were  considered  most  important  because  of  certain  general 
considerations  and  because  of  the  tax  system  that  obtains 
in  most  of  the  states.  Some  criticisms  were  ventured  from 
time  to  time  as  the  various  questions  were  discussed.  These 
criticisms  may  be  summed  up  in  the  statement  that  no  at- 
tempt is  made  to  prepare  a  well  balanced,  equilibrated  bud- 
get and  that  this  gives  rise  to  carelessness  and  wastefulness. 

In  the  next  chapter  an  attempt  will  be  made  to  follow  th^ 
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CHAPTER  III 
THE  VOTING  OF  THE  BUDGET 

I.  THE  ORGANIZATION  OF  THE  LEGISLATURE: 

(A)  Comparison  of  American  and  Foreign  Conditions: 
Both  M.  Stcmrm  and  Professor  Adams  point  out  that  in  all 
constitutional  governments  the  first  step  in  the  voting  of  the 
budget  is  the  examination  of  the  project  by  a  commission  or 
a  committee  of  the  legislature.  As  both  authors  show  very 
clearly  how  this  process  is  carried  out  abroad,  it  would  be 
superfluous  to  give  here  any  account  of  the  foreign  methods. 
We  shall  therefore  proceed  at  once  to  indicate  what  seems  to 
be  the  essential  difference  between  them  and  the  methods 
in  vogue  in  the  United  States — ^and  more  particularly  in 
the  several  states. 

In  parliamentary  governments  the  budget  goes  through 
two  stages.  As  reported  by  the  finance  minister  it  rep- 
resents a  scheme  that  has  been  carefully  prepared  by  the 
"  government."  The  government  has  itself  considered  the 
needs  of  the  various  administrative  departments,  etc.  and 
in  preparing  its  scheme  has  had  in  mind  the  maximum  at- 
tainable efficiency  of  each  department.  In  the  first  in- 
stance the  scheme  of  estimates  is  thus  based  upon  con- 
siderations of  pure  administrative  efficiency.  But  in  the 
second  instance  the  government  has  had  in  mind  also  the 
possibilities  of  the  financial  system  and  has  perhaps  had  to 
modify  estimates  based  upon  considerations  of  administra- 
tive efficiency  in  order  to  harmonize  them  with  the  possi- 

84  [200 
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bilities  of  the  financial  system  as  sudi  possibilities  may  be 
interpreted.  Such  then,  is  the  first  stage  through  which 
the  budget  goes, — the  stage  in  which  emphasis  tends  to  be 
laid  on  administrative  efficiency  and  fiscal  expediency. 

The  second  stage  of  the  process  is  the  examinaticMi  by  a 
separate  legislative  commission  or  committee.  Such  a 
commission  ought  to  be, — and  generally  is, — one  that  rep- 
resents a  diversity  of  interests  and  political  views.  In  Eng- 
land the  ablest  opposition  leaders  are  always  present  at  the 
meetings  of  the  Committees  of  Supply  and  on  Ways  and 
Means ;  and  in  France,  although  the  examining  commission 
is  chosen  by  lot,  that  very  fact  would  tend  to  insure  a  rep- 
resentative from  every  important  group  in  the  Chamber. 
In  the  examination  by  this  commission  the  point  of  view 
that  becomes  most  prominent  is  a  political  one.  Admin- 
istrative efficiency  and  fiscal  expediency  are  not  and  cannot 
be  overlooked  but  they  are  interpreted  in  the  light  of  poli- 
tical consideraticMis  by  the  various  groups  represented.  In 
other  words,  in  the  second  stage  of  the  process,  the  em- 
phasis is  laid  on  political  expediency. 

In  our  states  the  budget  as  a  report  differs  very  materially 
from  the  budget  in  its  initial  stage  as  it  is  reported  by  the 
finance  minister  in  England,  for  example.  This  was  shown 
to  be  especially  true  of  that  part  of  the  budget  as  a  report 
which  contained  the  estimates  of  receipts  and  expenditures 
for  the  ensuing  fiscal  period.  In  England  the  budget  as 
reported  by  the  Chancellor  of  the  Exchequer  is  the  actual 
basis  of  the  budget  that  is  ultimately  voted  by  Parliament 
but  in  the  United  States  the  budget  is  made  entirely 
anew  by  the  committees.  The  revised  budget,  <whethcr 
reported  as  a  single  measure  by  a  single  committee  or  as 
a  series  of  separate  measures  by  single  or  separate  corn- 
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docs  the  budget  as  originally  reported  by  the  finance  officer 
in  our  American  states. 

The  first  stage  of  the  process  through  which  it  was  stated 
that  the  budget  goes  in  England  is  thus,  for  all  practical 
purposes,  wanting  in  our  states.  The  legislative  commit- 
tee essays  not  only  to  correlate  administrative  efficiency  and 
fiscal  expediency  with  political  expediency — which  is  its 
logical  function — ^but  it  determines  in  the  first  instance  what 
the  demands  of  administrative  efficiency  and  fiscal  expedi- 
ency may  be  and  harmonizes  these  two  in  such  way  as  it 
sees  fit.  As  a  matter  of  fact  under  this  system  the  questions 
of  administrative  efficiency  and  financial  expediency  are 
forced  to  remain  in  the  background  while  the  political  con- 
siderations are  always  those  that  are  most  prominent.  In 
other  words  the  first  stage  of  the  process  through  which  the 
budget  goes  before  it  is  actually  legalized  tends,  in  our 
states,  to  be  sacrificed  for  the  benefit  of  the  second  stage. 

There  is  however  a  practice  in  some  of  the  states  which 
would  seem  to  suggest  an  analogy  to  the  English  method. 
In  about  half  of  the  states  it  is  found  that  before  a  bill  may 
be  acted  upon  by  the  house  it  must  be  considered  in  a  com- 
mittee of  the  whole.  In  England,  it  will  be  remembered, 
the  House  resolves  itself  into  a  committee  of  the  whole 
when  studying  the  budget,  the  Committee  on  Sup- 
ply when  considering  appropriations  and  the  Committee  on 
Ways  and  Means  when  studying  the  revenue  side  of  the 
budget.  Although  in  England  these  committees  are 
technically  committees  of  the  whole,  as  a  matter  of 
fact  only  the  leaders  of  the  various  parties  and  those  es- 
oeciallv  Qualified  to  take  part  in  the  discussion  of  fiscal  mat- 
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the  house  apply  with  slight  modification  to  the  committee 
of  the  whole.  Debate  is  usually  unlimited  in  the  committee 
sessions,  no  stenographic  record  is  kept  and  the  ayes  and 
noes  cannot  be  called  for.  There  is  one  point,  however, 
which  alone  proves  fatal  to  an  attempt  to  establish 
the  analogy  referred  to.  The  quorum  for  the  committee 
session  is  the  same  as  the  quorum  for  the  r^^lar  house 
sessions;  this  prevents  any  sifting  of  the  abler  men 
and  attacks  the  analogy  at  its  vital  point.  The  ex- 
examination  of  the  budget  in  the  committees  of  the  whole 
in  the  states  is  perhaps  freer  and  amendments  to  it  can  be 
more  easily  secured  than  is  the  case  when  the  house  is  or- 
ganized in  its  usual  capacity,  but  there  is  not  that  peculiarly 
careful  examination  which  characterizes  the  English  practice. 

In  the  other  states,  where  the  rules  do  not  require  that 
measures  be  examined  in  committee  of  the  whole,  all  bills 
are  considered  by  the  whole  house  under  the  r^^lar  rules. 

(B)  Examination  of  the  Budget:  The  actual  examination 
of  the  budget  on  the  floor  of  the  houses  is  not  a  long  pro- 
cess. Appropriation  and  revenue  bills  are  always  given  the 
right  of  way  either  by  rule  or  by  consent.  This  is  neces- 
sary because  the  expenses  of  the  state  must  in  the  first  in- 
stance be  provided  for,  while  in  the  second  place  the  funds 
with  which  to  meet  them  have  to  be  supplied.  Since  noth- 
ing is  more  important  than  this  all  other  legislation 
must  give  way  to  it.  In  Pennsylvania  for  instance  we  find 
that  Joint  Rule  No.  6  provides  that  when  the  general  ap- 
propriation bill  is  reported  in  either  house,  it  has  priority 
over  all  other  business  until  disposed  of.  Whether  such 
preference  is  assured  by  rule  or  not,  it  is,  as  a  matter  of 
fact,  everywhere  accorded  these  measures. 

A  verv  general  requirement  in  the  states — found  either 
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read  three  times.  In  some  cases  the  reading  must  be  on 
three  different  days  although  in  others  the  first  and  the 
second  reading  may  be  on  the  same  day.  In  almost  every 
case  however  a  sufficient  majority  may  on  the  floor  of 
either  house  suspend  the  rule.  The  first  reading  is  for  in- 
formation only.  The  second  is  in  most  cases  a  reading  of 
the  title  only.  The  third  reading  must  be  in  full  and  is 
supposed  to  be  important. 

As  a  matter  of  fact  very  little  attention  is  paid  to  the 
reading  of  the  bills.  The  bills  introduced  are  always  printed 
and  copies  of  them  are  placed  in  ample  time  on  the  desks 
of  the  legislators  and  therefore  there  is  no  need  of  listen- 
ing to  the  clerk  as  with  high-pitched  voice  and  suspicious 
rapidity  he  performs  the  task  of  reading  the  bills.  In  some 
cases  one  can  hear  only  the  enacting  clause  followed  by  an 
outburst  of  unintelligible  syllables  when  bang!  goes  the 
presiding  officer's  gavel  and  the  clerk  is  ordered  to  proceed 
to  the  next  bill  or  to  the  roll-call  as  the  case  may  be. 
There  is  a  rush  and  a  go  about  the  procedure  in  the  legis- 
latures that  quite  takes  away  the  breath  of  the  uninitiated 
onlooker.^ 

^  As  an  illustration  of  the  speed  with  which  appropriation  meas- 
ures are  sent  through  the  legislature  there  is  given  here  an  account 
of  the  passage  of  the  Miscellaneous  Appropriation  Bill  in  Kansas  in 
1901.  It  was  introduced  March  ist  by  the  Chairman  of  the  Commit- 
tee on  Ways  and  Means,  after  he  had  asked  for  the  unanimous  con- 
sent of  the  house.  On  motion  of  the  chairman  of  the  committee  the 
rules  were  suspended  and  the  bill  was  placed  immediately  on  second 
reading.  The  bill  was  then  read  a  second  time.  Immediately  the 
committee  chairman  asked  unanimous  consent  to  have  the  rules  again 
suspended,  to  have  an  emergency  declared  and  that  the  bill  be  con- 
sidered engrossed  and  placed  on  the  Calendar  under  the  heading  of 
"  Third  Reading  of  Bills  "  subject  to  amendment  and  debate  and  that 
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Amendments: 

Whether  the  financial  measures  can  be  amended  or  not 
depends  at  any  one  time  upon  the  strength  of  the  majority 
and  the  stage  to  which  the  committee  system  has  developed. 
Where  the  majority  is  strong  and  the  power  of  the  commit- 
tees is  great  it  is  practically  impossible,  when  party  dis- 
cipline is  maintained,  to  make  an  amendment  that  is  un- 
satisfactory to  the  party  leaders  of  the  majority.  Party 
discipline  is  not  so  rigid  in  the  states  as  it  is  in  Congress 
and  the  committee  system  is  not  so  fully  developed  ^  so  that 

man  of  the  Senate  committee  moved  that  the  rules  be  suspended  and 
that  the  Wll  be  read  the  first  time.  The  motion  prevailed.  After  the 
reading  the  chairman  moved  that  the  rules  be  again  suspended,  an 
emergency  declared  and  the  bill  be  read  a  second  time.  This  motion 
also  prevailed.  The  bill  was  read  and  referred  to  the  Ways  and 
Means  committee.  Later  in  the  day  the  chairman  asked  for  unanimous 
consent  to  report  the  biH.  Consent  was  given  and  the  bill  was  re- 
ported favorably  but  with  a  number  of  amendments.  The  report  of  the 
committee  was  adopted,  the  bill  was  read  a  third  time  and  passed. 
Still  on  the  same  day  the  bill  as  amended  was  reported  back  to  the 
house  and  the  chairman  of  the  House  Committee  on  Ways  and 
Means  moved  that  the  House  non-concur  in  the  Senate  amend- 
ments and  that  a  conference  committee  be  ap^inted.  The  mo- 
tion prevailed  and  three  conferees  were  aw>ointed  on  the  part  of 
the  House.  On  the  same  day  the  Senate  a^xpointed  two  conferees. 
That  same  day  the  conference  committee  reported  to  the  House 
and  to  the  Senate  and  the  report  was  adopted  without  amendment. 
In  other  words  it  took  only  two  days  to  introduce  an  important  ap- 
propriation bill,  to  have  it  amended  on  the  floor  of  the  House  and 
then  passed;  to  have  it  sent  to  the  Senate,  referred  to  a  committee,  re- 
ported by  the  committee  with  amendments  and  passed;  to  have  it 
sent  back  to  the  House  and  then  to  a  conference  committee;  to 
have  it  reported  by  the  conference  committee  to  both  houses  and 
finally  to  have  the  report  of  the  committee  adopted  by  each  house 
before  adjournment.  How  much  examination  of  such  a  measure  could 
have  been  given  on  the  floor  of  either  house? 
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on  the  whole  it  may  be  said  that  amending  the  finance  bills 
is  not  such  a  difficult  process  in  the  states  as  it  is  in  Con- 
gress. 

The  technical  right  to  offer  amendments  is  of  course 
always  provided  in  some  form  or  other.  When  the  bills 
are  considered  in  committee  of  the  whole  amendments  may 
be  freely  offered.  If  the  amendments  are  adopted  by  the 
committee  the  fact  is  reported  by  the  chairman  when  the 
committee  rises  to  report  to  the  house.  Usually  also  the 
bills  so  reported  are  again  subject  to  amendment  on  the 
floor  of  the  house  after  the  committee  rises  although  there 
are  some  exceptions.  In  California  for  instance  Assembly 
Rule  10  provides  that  appropriations  can  be  increased  only 
in  committee  of  the  whole.  Where  the  bills  are  not  con- 
sidered in  the  committee  of  the  whole  the  rules  prescribe 
how  amendments  are  to  be  submitted.  The  differences  in 
the  practice  from  state  to  state  in  this  particular  are  im- 
material. Suffice  it  to  say  that  the  privilege  of  offering 
amendments  is  everywhere  guaranteed  to  each  individual 
legislator  although  other  considerations  that  are  not  techni- 
cal in  character  determine  whether  the  amendment  can  in 
reality  be  offered  and  whether  it  will  ultimately  be  accepted 
or  rejected. 

In  actual  practice  there  is  considerable  variation  from 
state  to  state.  In  the  states  where  the  measures  are  con- 
sidered in  the  committee  of  the  whole  the  journals  dis- 
close the  fact  that  amendments,  to  appropriation  bills  at 
least,  are  freely  adopted.  That  amendments  are  made  in  the 
committee  of  the  whole  that  are  sometimes  repugnant  to  the 
committee  which  originally  drew  up  the  bill  is  shown,  for 

wriflrht    Local    Ootion    bill    was   taken   out   of  the    hands    of   the   As- 
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instance,  by  the  amendment  of  the  General  Appropriation 
Bill  in  Indiana  in  1903.  The  committee  of  the  whole  had 
made  several  amendments  to  the  bill  as  rq)orted  by  the 
Committee  on  Ways  and  Means ;  and  when  the  committee 
of  the  whole  arose  to  report,  the  Ways  and  Means  chairman 
attempted  to  have  three  of  the  amendments  stricken  out. 
In  only  one  case  however  was  he  successful,  the  other 
two  amendments  being  allowed  to  stand.  In  the  states 
where  there  is  no  examination  of  the  bills  by  a  com- 
mittee of  the  whole  the  process  of  amendment  is  naturally 
more  difficult.  The  approval  of  the  committee  reporting 
the  bill  is  not  always  necessary  before  an  amendment  can 
really  be  made,  although  the  whole  tendency  is  toward 
strengthening  the  committees'  power.  Factional  differ- 
ences within  the  majority  are  the  most  fruitful  causes  of 
the  downfall  of  the  committees'  power.  Thus  in  the  New 
York  Senate  some  years  ago  a  faction  of  the  republicans 
united  with  the  democrats  to  cut  down  the  appropriation  for 
the  Superintendent  of  Elections  in  the  metropolitan  dis- 
trict.^ As  a  rule  however  few  amendments  to  appropria- 
tion bills — and  none  to  the  regular  revenue  or  tax  bill — 
are  made  by  individual  members  on  the  floor  of  either  house 
because  the  committees  in  their  hearings  give  every  inter- 
est a  chance  to  be  heard.  The  pros  and  contras  are  more  or 
less  carefully  considered  in  committee  and  the  general  bills 
are  passed  in  practically  the  same  form  that  they  are  re- 
ported. 

The  Vote: 

The  actual  roll-<:all  is  on  the  bill  in  its  entirety.     When 
all  the  reciilar  aoorooriations  are  provided  in  one  largre  gen- 
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one  that  consumes  much  time.  The  practice  does,  however, 
prevent  the  legislature  from  voting  on  any  particular  part 
of  the  state's  policy.  On  the  other  hand,  where  the  regular 
appropriations  are  voted  in  a  number  of  separate  bills  this 
particular  inconvenience  may  be  overcome  but  the  element 
of  balance  is  correspondingly  jeopardized.  In  Ohio  five 
senators  and  ten  representatives  may  demand  a  vote  on  any 
item  in  an  appropriation  bill.  This  would  seem  to  be  a  fair 
and  logical  compromise.  Essentially,  each  item  of  an  ap- 
propriation bill  constitutes  a  separate  enactment  and  the 
legislature  ought  to  have  a  right  to  single  out  any  particu- 
lar item  if  it  so  chooses.  It  might  be  argued  that  this 
could  be  done  by  amendment  in  the  regular  way,  but  as  a 
matter  of  fact  a  strong  "  house  machine  "  might  easily  pre- 
vent an  amendment  for  which  a  majority  in  the  house 
would  vote  if  an  opportunity  for  voting  were  afforded. 
The  Ohio  rule  permits  the  concentration  of  the  legislature's 
attention  on  any  part  of  an  appropriation  bill  and  helps  to 
prevent  the  tacking-on  of  the  baneful  "  riders."  When  the 
roll  is  called  the  legislators  respond  "  aye  "  or  "  no  "  but 
in  voting  on  the  general  appropriation  bills  the  ayes  al- 
ways have  it. 

(C)  The  Bill  in  the  Senate: 

We  assume  here  that  the  bill  has  originated  in  the  lower 
house.  As  a  matter  of  fact  in  more  than  a  half-dozen  of 
the  states  the  regular  appropriation  bills  originate  in  the 
senate.*  This  has  however,  so  little  significance  from  any 
point  of  view  that  no  attempt  will  be  made  to  distinguish 
between  the  states  where  the  place  of  origin  is  the  lower 
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leaving  tJie  house  goes  to  the  senate.  Here  it  is  immediately 
referred  to  the  senate  committee  on  appropriations — or 
whatever  be  its  particular  name  in  any  state — and  the  whole 
process  of  examination  is  gone  through  with  again.  The 
senate  committee  receives  communications,  aj^oints  hear- 
ings and  conducts  investigations.  Of  course  it  always  finds 
something  to  amend  and  never  hesitates  to  make  an  amend- 
ment wherever  it  seems  advisable.  Sometimes  indeed  it 
strikes  out  all  of  the  house  bill  except  the  enacting  clause 
and  substitutes  a  new  bill  of  its  own.  This  is  quite  the 
fashion  in  New  York.  In  only  a  few  of  the  states  arc 
the  amendments  made  by  the  senate  in  one  general  direc- 
tion.* The  various  services  provided  for  axe  studied  ac- 
cording to  their  own  merits  and  therefore,  as  a  rule,  amend- 
ments are  made  in  the  senate  committees  which  increase 
some  appropriations  and  cut  down  others.  When  finally  in 
shape  the  bill  is  reported  to  the  senate  and  the  procedure 
is  thenceforward  practically  the  same  as  has  already  been 
described  for  the  house. 

The  bill,  when  passed  by  the  senate,  has  to  go  back  once 
more  to  the  house  in  order  that  the  house  may  express  it- 
self as  to  the  amendments  that  the  senate  has  made.  In  a 
great  majority  of  cases — although  not  with  absolute  regu- 
larity,—  the  house's  decision  is  adverse,  —  that  is  to  say 
it  votes  not  to  concur  in  the  senate  amendments  and  the 
bill  must  go  to  a  conference  committee. 

{D)  Conference  Committee:  The  house  and  the  senate 
are  both  represented  on  the  conference  committee.  A  few 
of  the  leaders  of  the  house  and  senate  committees  on  appro- 

*Tlie  senate  in  California  usually  decreases  the  house  appropri- 
ations— according  to  the  Comptroller.  The  same  is  true  of  Delaware^ 
Florida,  Idaho  and  Rhode  Island.  The  opposite  is  true  in  Indiana,. 
Missouri,  Maine  and  South  Carolina. 
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priations  —  or  whatever  other  name  the  committees  may 
bear — are  designated  by  the  presiding  officer  of  each  house 
respectively.  The  committee  then  meets  and  endeavors  to 
mark  out  a  compromise  measure.  The  conference-com- 
mittee meetings  are  always  rather  strenuous  because  each 
side  tries  to  hold  out  for  its  own  contentions ;  but  in  the  end, 
fey  mutual  concessions,  agreement  is  finally  reached.  The 
bill  is  then  reported  either  to  both  houses  at  the  same  time 
or  to  one  or  the  other  as  the  case  may  be.  The  bill  so  re- 
ported almost  always  becomes  (the  law,  for  amend- 
ments to  the  conference  committee's  report  are  everywhere 
frowned  upon.^ 

It  has  been  seen  that  the  senates  in  the  American  states, 
unlike  the  House  of  Lords  in  England,  take  a  very  active 
part  in  budgetary  legislation.  The  budget  undergoes  an 
examination  that  is  rather  different  from  that  which  is  ac- 
corded the  English  budget.  It  is  an  examination  which 
may  tend  to  jeopardize  " balance*'  in  the  budget  but  the 
second  and  independent  examination  on  the  part  of  the  sen- 
ate does  usually  insure  one  that  is  thorough. 

The  American  process  involves,  however,  a  great  waste 
of  time  and  much  futile  labor,  and  there  is  little  hope 
that  sudh  an  uneconomical  procedure  can  be  modified. 
One  original  joint  committee  would  be  advisable  if  the 

1  Am«Kknci>ts  to  a  oonferencc-oommittee  report  a-re  blocked  in 
various  ways.  In  the  New  York  Assembly  for  instance  the  large 
appropriation  bills  after  they  have  come  irom  conference  go  to  the 
Committee  on  Engrossed  and  Printed  Bills  and  when  reported  printed 
by  said  committee,  go  to  the  Committee  on  Rules  which  always  re- 
ports in  favor  of  the  passage  of  the  bills  without  amendment.  As 
the  majority  sees  to  it  that  this  report  is  adopted  amendments  are  then 
of  couirse  out  of  ord«-.    In  th«  Sencrte  also  amendments  are  ruled  out 
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committee's  power  over  amendments  were  increased. 
In  Connecticut  the  reports  of  the  Committee  on  Appropri- 
ations—  which  is  a  joint  committee  —  are  simply  "ex- 
plained "  on  the  floor  of  each  house  by  the  Chairman  (mi 
the  part  of  the  House  and  the  Chairman  on  the  part  of  the 
Senate  respectively  and  the  reports  of  the  committee  are 
always  adopted.  In  Minnesota,  on  the  other  hand,  where 
also  a  joint  committee  originally  reports  the  appropriation 
bills  to  House  and  Senate  simultaneously,  amendments  are 
always  made  and  a  conference  committee  is  necessary  be- 
fore unanimity  of  action  can  be  obtained.  The  practice  in 
Connecticut  would  seem  to  be,  therefore,  the  one  to  be 
emulated. 

After  the  bill  has  passed  both  houses  its  career  in  the 
legislature  has  been  run.  It  is  then  proclaimed  as  a  law 
or  —  in  the  states  where  the  governor  is  given  the  veto 
power — is  sent  to  the  governor  for  his  approval. 

II.  THE  POWER  OF  THE  GOVERNOR: 

In  all  but  four  states  ^  the  governor  enjoys  the  veto 
power.  In  twelve  out  of  the  remaining  forty-one  states 
the  governor  has  simply  a  general  veto  power — ^but  in  the 
remaining  twenty-nine  he  enjoys  in  addition  the  power  to 
veto  items  in  appropriation  bills.  But  the  veto  power  so 
granted  is  not  absolute.  In  most  of  the  states  two-thirds 
of  the  members  elected  to  both  houses  may  overrule  the 
governor's  veto,  while  in  five  of  the  states  a  simple  major- 
ity suffices  to  do  so.*  In  Maryland  a  three-fifths  majority 
is  necessary,  while  in  Wisconsin  two-thirds  of  those  pres- 
ent is  all  that  is  required.  Moreover  the  governor  must 
return  the  bill  with  his  objections  within  a  prescribed  time, 
or  else  it  becomes  a  law  irrespective  of  what  he  may  wish. 
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A  few  of  the  states  allow  the  governor  only  three  days 
to  make  up  his  mind ;  *  a  larger  number  allow  five  days ; 
Maryland  makes  it  six  days,  Pennsylvania,  Ohio  and  a  few 
others  make  it  ten  days  while  California  allows  twelve 
days.     The  practice  is  thus  decidedly  not  uniform. 

The  general  veto  power  is  not  very  effective  in  bucket- 
ary  legislation.  The  expenses  of  the  state  have  to  be  pro- 
vided for  and  it  is  inconceivable  that  the  governor  should 
object  to  an  entire  bill  making  provision  for  such  a  pur- 
pose. It  is,  however,  very  probable  that  certain  items  may 
seem  objectionable  to  the  governor  or  that  certain  items 
may  be  dispensed  with  in  the  interest  of  fiscal  expediency. 
The  power  to  veto  items  in  appropriation  bills  is  therefore 
the  logical  outgrowth  of  the  veto  power  in  general.  Each 
item  of  appropriation  is  in  essence  a  separate  enactment  and 
if  the  veto  power  be  given  at  all  it  should  be  given  in  such 
a  way  that  the  governor  may  veto  or  approve  each  of  such 
items. 

Where  the  power  to  veto  items  in  appropriation  bills 
is  given  to  the  governor,  it  is  found  that  he  uses  it  very 
freely.  In  Ohio,  where  Governor  Herrick  was  the  first 
governor  to  enjoy  the  veto  power,  he  as  governor  used 
his  power  so  freely  that  he  caused  no  end  of  resentment 
among  the  politicians.  Moreover,  the  governor's  veto  on 
items  in  appropriation  bills  is  rarely  overruled.  He  usu- 
ally has  the  best  of  reasons  for  exercising  his  veto  and  the 
fact  is  generally  recognized.  In  addition  to  this  the  ap- 
propriations come  as  a  rule  near  the  end  of  the  legislative 
sessions  and  it  is  therefore  difficult  to  get  another  vote  on 
vetoed  items. 

By  his  veto  power  the  governor  can  make  his  influence 
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get — the  side  which  is  of  course  the  most  important.  If 
the  governor's  administrative  responsibilities  were  in- 
creased and  if  the  various  officers  of  the  government  had 
to  submit  to  him  their  estimates  and  furthermore  if  the 
appropriation  bills  were  more  minutely  itemized,  he  could, 
by  means  of  his  veto  power,  control  to  a  large  extent  the 
state's  policy  of  expenditure.  This  would  seem  to  be  an 
end  worthy  of  achievement. 

III.  THE  BUDGET  DELAYED: 

M.  Stourm,  in  his  chapter  "  Refus  du  Budget,"  *  has 
the  following  to  say :  "  To  refuse  the  budget !  One  can 
scarcely  conceive  of  the  consequences  of  such  an  eventu- 
ality. If  the  year  were  to  open  without  the  budget  having 
been  voted,  the  bondholders  could  not  touch  their  interest 
nor  the  pensioners  their  pensions ;  the  tradesmen  would  beat 
in  vain  at  the  gates  of  the  Treasury;  the  crfficials  would 
work  and  would  receive  no  pay;  the  schools  would  be 
closed;  the  army  would  be  deprived  of  its  pay,  of  its  live- 
lihood even,  of  its  equipment,  of  its  provisions.  All  the 
tributaries  of  the  state,  that  is  to  say  practically  everybody 
would  find  himself  affected;  the  life  of  the  country  would 
be  stopped."  The  picture  that  this  quotation  conjures  up 
makes  us  stand  in  fear  and  trembling  before  the  prospect 
of  the  failure  to  vote  the  budget  in  due  season.  Yet  a 
large  number  of  our  states  exhibit  a  most  refreshing  care- 
lessness in  this  particular. 

It  must  be  said,  however,  that  the  consequences  of  the 
failure  to  vote  the  budget  suggested  here  by  M.  Stourm, 
would  not  be  nearly  so  appalling  or  so  far-reaching  in  our 
states.  He  had  his  own  France  in  mind  where  the  na- 
tional government  does  exercise  an  oversight  over  all  the 
local  organizations  and  where  a  refusal  of  the  budget  would 

1  Le  Budget,  p.  380. 
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in  reality  affect  practically  everybody.  But  in  our  coun- 
try where  national,  state,  municipal  and  even  county  gov- 
ernments are  relatively  independent  the  failure  on  the 
part  of  the  state  government  to  pass  the  budget  on  time 
would  not  have  the  direful  consequences  either  exten- 
sively or  intensively  that  would  characterize  a  similar  even- 
tuality in  France. 

As  a  matter  of  fact  in  a  large  number  of  our  states  the 
budget  is  not  passed  until  after  the  opening  of  the  fiscal 
period  for  which  it  is  intended.  In  nine  states  *  the  legis- 
lature meets  in  January  shortly  after  the  opening  of  the 
fiscal  year  itself,  which  in  such  states  occurs  on  or  about 
the  first  of  the  calendar  year.  In  eight  other  states  *  al- 
though the  legislature  meets  also  early  in  January,  the 
fiscal  year — as  was  shown  in  the  preceding  chapter — ^be- 
gins one,  two  or  three  months  before  the  opening  of  the 
legislative  session.  In  these  seventeen  states  then,  unless 
some  special  arrangement  is  employed,  there  is  bound  to 
be  a  period  when  no  appropriations  for  the  expenses  of  the 
state  are  available. 

There  are  however  such  special  arrangements  in  some 
of  these  states.  It  was  shown  in  the  preceding  chapter 
that  Nebraska,  Ohio  and  Tennessee  have  appropriation 
years  that  differ  from,  and  are  independent  of,  the  respec- 
tive fiscal  years  and  thus  appropriations  are  available  for 
a  period  beyond  the  fiscal  year.  In  Alabama,  Colorado, 
Massachusetts,  West  Virginia  and  Rhode  Island  other  pro- 
visions are  made.  In  Alabama  the  general  appropriation 
bill  which  makes  appropriations  for  a  period  of  four  years, 
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contains  a  clause  that  renews  the  appropriations  made  for 
the  last  year  of  such  period,  for  the  fiscal  year  immediately 
following  up  to  February  first.  This  constitutes  a  six 
months  extension  of  the  appropriation  made  for  the  last 
year  of  the  period.  In  Colorado  the  legislature  soon  after 
the  opening  of  its  session  makes  haste  to  pass  what  is 
known  as  the  "  Short  General  Appropriation  Bill "  which 
makes  provision  for  the  first  four  months  of  the  fiscal  year 
current.  In  Massachusetts  the  general  statutes  *  provide 
that  the  ofikers  or  boards  may  continue  their  several  de- 
partments for  a  period  that  approximates  two  months,  after 
the  close  of  the  fiscal  year,  at  the  rate  of  expenditure  au- 
thorized by  the  appropriations  during  the  preceding  year. 
In  West  Virginia  the  General  Appropriation  Bill  contains  a 
provision  which  authorizes  the  auditor  to  make  payment,  to 
enumerated  officers  and  institutions,  during  the  first  six 
months  of  the  fiscal  year  immediately  following  the  second 
year  of  the  biennium  for  which  the  general  bill  provides,  of 
sums  of  money  not  exceeding  in  the  aggregate  one-half  of 
the  amount  appropriated  for  the  officers  and  institutions 
specified  for  such  second  year.  In  Rhode  Island  the  Gen- 
eral Treasurer  is  authorized  to  pay  one-sixth  of  the  annual 
appropriations.  Nevertheless,  in  Alabama,  Colorado,  Ohio 
and  Tennessee,  despite  these  special  provisions,  appropri- 
ations for  the  expenses  of  the  state  are  regularly  or  occa- 
sionally late,  that  is  to  say,  there  is  a  period  when  no  money 
for  the  expenses  of  the  state  is  available.  In  the  other 
states  where  the  legislature  does  not  convene  until  after 
the  opening  of  the  fiscal  year  and  where  there  is  no  special 
arrangement  for  bridging  over  the  intervening  period  an 
hiatus  of  this  kind  is  bound  regfularlv  to  occur. 
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lature  does  meet  before  the  opening  of  the  fiscal  year,  it  not 
infrequently  happens  that  the  appropriations  of  one  period 
lapse  before  those  for  the  ensuing  period  are  legalized. 
This  has  been  true  recently  in  Arkansas,  Nebraska  and 
Virginia. 

The  question  naturally  arises,  what  is  done  in  these 
periods  when  no  money  is  provided?  Do  the  activities  of 
the  state  cease?  We  all  know  of  course  that  they  do  not. 
As  a  rule,  those  who  have  claims  for  services  rendered  or 
materials  furnished  during  such  a  period,  trust  the  legis- 
lature to  make  good  such  claims,  and  it  goes  without  say- 
ing that  the  legislature  always  recognizes  this  obligation. 
The  officials  do  not  quit  their  posts  and  the  state  never  ex- 
periences any  difficulty  in  obtaining  the  supplies  it  needs. 
Officials  and  claimants  simply  wait  for  their  payment  until 
the  necessary  appropriation  is  made.  Sometimes  extra- 
l^al  expedients  are  tried.  In  Delaware  for  instance,  "  the 
state  treasurer  assumes  the  risk  and  keeps  things  moving." 
In  Nevada  "  the  banks  advance  the  necessary  money."  * 
The  fact  remains,  however,  that  in  a  considerable  number  of 
our  states  there  are  periods  when  officials  have  to  go  with- 
out their  pay,  when  the  state  institutions  have  to  be  run  on 
"  trust "  and  when  private  individuals  have  to  make  ad- 
vances of  money  or  materials  in  order  that  the  activities  of 
the  state  may  not  be  brought  to  a  halt. 

This  is  an  undignified  and  humiliating  situation  for 
which  the  fact  that  no  great  harm  results  is  but  a  slight 
palliation.  It  is  a  petty  thing  for  a  great  state  to  make  its 
servants  wait  for  the  compensation  that  is  justly  theirs  and 
it  is  undignified  to  expect  private  individuals  to  step  into  the 
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to  be  made  or  the  fiscal  year  ought  to  be  changed  to  con- 
form to  the  practice  of  the  legislature  in  legalizing  the  ap- 
propriations, in  order  that  a  condition  of  this  kind  could 
not  arise. 

IV.  THE  APPROPRIATION  PERIOD: 

(A)  Lack  of  Importance:  The  question  whether  all  the 
public  moneys  should  be  voted  at  each  regular  session  of  the 
legislature  or  not  is  one  that  involves,  for  the  most  part, 
purely  constitutional  considerations.  The  question  as  usu- 
ally put  is,  whether  all  moneys  should  be  voted  annually  or 
not,  but  in  our  states — owing  to  the  fact  that  in  a  great  ma- 
jority of  them  the  legislatures  meet  only  biennially — ^the 
question  would  have  to  refer  to  a  biennial  rather  than  an  an- 
nual period.  But  since  the  question  is  one  whose  great 
significance  rests  upon  considerations  of  constitutional  law 
it  is  not  one  that,  from  the  point  of  view  of  finance,  has,  in 
our  states,  very  much  importance. 

The  practice  of  voting  public  moneys  for  only  a  year  at 
a  time  arose  because  the  people  feared  to  make  the  executive 
independent  of  the  legislature  for  any  considerable  period. 
It  was  considered  dangerous  to  the  popular  liberties 
to  allow  the  executive  any  such  independence.  Money 
voted  for  a  long  period  of  time  might  easily  be  used  for 
executive  aggrandizement  and  for  the  defeat  of  the  pop- 
ular will.  It  was  pointed  out  in  the  first  chapter,  however, 
that  in  our  states  there  is  no  longer  any  fear  of  the  exec- 
utive, and  that  the  problem  in  the  states  is  one  of  admin- 
istrative efficiency  rather  than  of  the  establishment  of  con- 
stitutional principles.  It  would,  therefore,  serve  no  very 
useful  purpose  to  linger  for  any  great  length  of  time  upon 
this  particular  phase  of  the  states'  financial  practice  and 
little  more  than  a  cursory  examination  of  it  will  be  at- 
tempted. 
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{B)  Constitutional  Provisions  and  Practice:  Some  twelve 
of  the  states  have  constitutional  provisions  bearing  on  the 
question  under  consideration.  In  eleven  states  ^  these  pro- 
visions specifically  or  implicitly  limit  all  appropriations  to 
two  years,  although  it  is  suspected  that  they  are  aimed  at 
the  legislature  rather  than  at  the  executive  in  such  states. 
In  Tennessee  the  courts  have  held  that  one  general  assem- 
bly cannot  make  an  appropriation  beyond  the  term  of  its 
existence.*  Alabama  also  has  the  unique  provision  that 
no  appropriation  for  a  standing  army  can  be  made  for  a 
longer  term  than  one  year.  In  all  the  other  states,  how- 
ever, the  matter  rests  entirely  in  the  hands  of  the  l^s- 
lature. 

Turning,  then,  to  the  atotual  practice,  it  is  found  that 
a  comparison  of  the  various  kinds  of  appropriations  em- 
ployed in  the  states  with  those  employed  by  the  general 
government  will  help  to  place  the  matter  in  a  somewhat 
clearer  light.  In  the  practice  of  the  general  government 
there  are  three  kinds  of  appropriations:  (i)  annual,  (2) 
permanent  annual,  and  (3)  permanent  specific.  These  are 
fully  described  by  Professor  Adams  in  his  "  Science  of 
Finance."  *  The  "  annual  appropriations "  are  those 
which  have  to  be  regularly  voted  by  Congress  each  year. 
The  "  permanent  annual  appropriations  "  are  for  certain 
regularly  recurring  expenses  which  cannot  possibly  become 
the  subject  of  political  controversy,  and  which  are  there- 
fore voted  once  for  all.  A  certain  amount  of  money  stands 
annually  appropriated  for  such  various  expenses  until  the 
law  is  changed  or  repealed.     The  "  permanent  specific  ap- 

^  Arkansas,  Illinois,  Kansas,  Louisiana,  Mississippi,  Missottri,  Mon- 
tana, New  York,  Ohio,  Texas  and  Washington. 


Digitized  by 


Google 


219]  ^^^  VOTING  OF  THE  BUDGET  103 

propriations  "  are  made  for  specific  objects,  and  such  ap- 
propriations stand  until  the  respective  objects  so  provided 
for  are  accomplished. 

The  appropriations  in  the  states  are  similar  in  general 
nature,  akhough  the  names  applied  to  the  various  classes 
differ  somewhat.  The  appropriations  in  the  states  corres- 
ponding to  the  federal  "  annual  appropriations "  bear,  as 
far  as  could  be  discovered,  no  r^^lar  name.  These  appro- 
priations will,  therefore,  in  this  place  be  considered  under 
the  name  of  "  ordinary  appropriations,"  because  they  have 
to  do,  for  the  most  part,  with  the  ordinary  expenses  of  the 
state  government.  The  state  appropriations  analogous  to 
the  federal  "  permanent  annual  appropriations  "  are  most 
widely  known  as  simply  "  annual  appropriations."  The 
"permanent  specific  appropriations"  find  their  counter- 
part in  the  state  "  special  appropriations,"  and  it  is  under 
the  latter  designation  that  they  are  considered  here. 

(C)  Ordinary  Appropriations: 

These  are,  of  course,  the  most  common.  They  cover 
the  ordinary  expenses  of  the  state  government,  state  insti- 
tutions, etc.,  and  are  voted  anew  at  each  legislative  session. 
They  are  included  in  the  general  or  regular  appropriation 
bills  which  are  passed  in  most  of  the  states.  The  appro- 
priations expire  ordinarily  at  the  end  of  the  fiscal  period 
for  which  they  are  provided,  and  whatever  balance  remains 
reverts  to  some  general  fund  of  the  treasury.  There  are, 
however,  some  exceptions  to  this  general  statement.  In 
Maryland  each  appropriation  is  considered  a  separate  and 
continuous  fund  and  balances  are  carried  forward  from 
year  to  year.  In  Massachusetts,  where  there  are  annual 
^^^■si^tive  sessions,  the  apDrooriations  run  one  year  in  ad- 
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Minnesota  the  state  auditor  "  has  the  authority  to  extend 
all  appropriations  made  in  case  of  absolute  necessity  for 
the  best  interests  of  the  state."  In  West  Virginia  appro- 
priations may  run  three  years,  although  the  auditor  writes 
that  most  of  them  are  drawn  before  the  expiration  of  the 
fiscal  period. 

(D)  Annual  Appropriations: 

These  are  fixed  by  general  laws,  which  remain  on  the 
statute  bodks  until  changed  or  repealed  by  the  legislature. 
They  make  a  specified  appropriation  for  a  particular  pur- 
pose for  each  year,  and  until  the  law  is  changed  or  re- 
pealed the  amount  specified  is  available  for  such  purpose 
each  and  every  year.  In  the  case  of  these  appropriations 
any  unexpended  balance  at  the  end  of  each  year  is  covered 
back  into  the  treasury.  "Annual  appropriations  "  are  very 
common  in  the  states,  almost  every  state  in  the  Union 
having  them  in  some  form  or  other.  They  are,  of  course, 
more  common  in  some  states  than  in  others.  In  North 
Carolina,  New  Hampshire,  Kentucky,  North  Dakota,  Mich- 
igan and  Wisconsin  almost  the  bulk  of  the  regular  expen- 
ditures are  provided  for  by  means  of  "  annual  appropria- 
tions." In  a  very  large  number  of  states  the  incomes  of 
the  permanent  school  and  other  trust  funds  and  certain 
other  moneys  which  may  be  regularly  added  to  such  sums 
are  paid  out  each  year  without  appropriation  by  the  legis- 
lature. In  most  cases  such  appropriations  are  made  ac- 
cording to  constitutional  requirements.  School  moneys, 
for  instance,  are  simply  apportioned  each  year  according 
to  some  accepted  basis  of  apportionment — usually  the  num- 
ber of  children  of  school  age  in  each  county. 

As  a  sort  of  sub-class  under  "  annual  appropriations  " 
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priations  of  particular  amounts  each  year,  for  specified 
purposes,  but  only  for  two,  three  or  four  years,  as  the  case 
may  be.  These  appropriations  thus  lapse  at  the  end  of 
the  specified  period  without  further  action  on  the  part  of 
the  legislature. 

(E)  Special  Appropriations: 

These  are  extremely  common  and  numerous.  In  a 
greater  or  less  number  they  are  made  at  each  session  of 
almost  every  state  legislature.  They  are  made  for  the  ac- 
complishment of  a  specified  purpose,  and  until  such  pur- 
pose is  accomplished  the  money  is  available.  Where,  how- 
ever, constitutional  provisions  limit  appropriations  to  any 
specific  period,  "  special  appropriations "  are  also  of 
necessity  governed  by  such  provisions.  If  the  purpose  be 
accomplished  before  all  of  the  available  "  special  appro- 
priation "  is  expended,  the  balance  simply  reverts  to  the 
general  fund  of  the  treasury. 

On  the  side  of  revenue  there  is,  of  course,  little  to  say. 
Revenue  systems  are  necessarily  permanent.  The  only 
question  that  arises  here  concerns  the  regular  adjustment 
of  the  system  to  the  needs  of  the  state.  It  has  been  al- 
ready shown  how  most  of  the  states  have  general  statu- 
tory provisions  which  make  the  regular  voting  of  revenue 
measures  unnecessary,  and  the  oHier  states  where  such 
measures  are  regularly  voted  were  also  referred  to  at  suffi- 
cient length.  Further  consideration  of  the  question  at  this 
point  would,  therefore,  be  superfluous. 

After  this  rather  hasty  account  of  the  periods  of  appro- 
priation in  the  states  the  final  point  that  remains  to  be 
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V.  THE  DISCREPANCIES  BETWEEN  THE  ESTIMATED  AND 
THE  EXECUTED  BUDGET:  1 

Some  discrepancy  between  the  estimated  and  the  exe- 
cuted budget  inevitably  arises.  No  human  beings  are  en- 
dowed with  prescience  to  such  an  extent  that  they  can 
gauge  with  absolute  accuracy  the  conditions  of  the  future. 
Unforeseen  exigencies  are  bound  continually  to  arise.  So 
in  one  particular  or  another  the  financial  estimates  that  are 
originally  made  come  wide  of  the  mark.  The  discrepancy 
may  be  on  the  side  of  revenue  or  on  the  side  of  expenditure, 
and  therefore  some  attention  will  be  paid  to  each  in  turn. 

{A)  Discrepancies  between  Estimated  and  Actual  Re- 
venue: The  discrepancy  between  estimated  and  actual  re- 
venue may  involve  a  surplus  or  a  deficit.  A  surplus  is  never 
the  cause  of  much  worry,  and  ordinarily  there  are  no  prcK 
visions  concerning  it.  The  revenue  laws  cannot  be  re-ad- 
justed until  the  legislature  meets,  and  the  surplus  must  con- 
tinue to  grow  until  then.  Florida  has  a  unique  statutory 
provision  which  allows  the  governor  to  reduce  the  tax  rate 
on  property  if  conditions  seem  to  warrant  it.  The  real 
problem  in  this  connection,  as  Professor  Adams  points  out,, 
is  to  keep  the  surplus  in  the  ordinary  channels  of  trade. 
This  has  to  do  with  the  safekeeping  of  the  public  funds  and 
will  be  taken  up  in  a  later  chapter. 

A  deficit  in  the  revenue  yielded  is,  however,  a  more 
serious  matter.  When  appropriations  are  authorized,  the 
funds  with  which  to  meet  them  must  be  supplied.  When 
the  legislature  has  once  adjourned  and  the  rate  of  taxation 
has  been  determined,  no  way  of  increasing  the  tax  levy 
presents  itself.  Other  means  of  raising  funds  have,  there- 
fore, to  be  relied  upon.     The  usual  procedure  is  by  some 


Digitized  by 


Google 


223]  ^^^  VOTING  OF  THE  BUDGET  107 

form  of  temporary  loan  to  supply  the  needed  funds  until 
the  l^slature  can  provide  additional  sources  of  revenue. 

A  few  examples  of  the  means  employed  to  this  end  will 
now  be  given,  although  it  is  not  supposed  that  the  question 
as  to  what  particular  form  of  temporary  loan  is  used  con- 
stitutes one  of  any  great  importance.  A  common  practice 
is,  when  warranfts  are  presented  and  no  funds  with  which 
to  pay  them  are  at  hand,  for  the  treasurer  to  endorse  the 
warrants  "  not  paid  for  -want  of  funds,"  after  which  the 
warrant  draws  a  specified  rate  of  interest — six  or  seven 
per  cent,  as  the  case  may  be  in  any  particular  state.  Then 
when  the  treasurer  obtains  funds  sufficient  to  liquidate  some 
or  all  of  the  warrants  so  endorsed,  he  gives  notice  by  mail 
or  advertisement  that  the  warrants  outstanding  and  draw- 
ing interest  will  be  paid.  Within  a  period  of  time  specified 
by  law  the  payment  of  interest  then  ceases.  Kansas  and 
Iowa,  for  instance,  allow  a  period  of  thirty  days  to  elapse 
before  interest  ceases.  In  Idaho  the  prescribed  period  is 
ten  days,  while  in  California  interest  ceases  inwnediately 
after  the  first  publication  of  the  treasurer's  notice.  As  a 
rule,  however,  the  rate  of  interest  that  a  state  would  have 
to  fix  for  unpaid  warrants  in  order  to  guarantee  the  holders 
against  any  loss  or  depreciation  would  be  higher  than  the 
rate  of  interest  the  state  would  have  to  pay  if  it  were 
simply  to  borrow  ftmds  on  its  own  credit  in  the  market. 
Ordinary  loans  may,  therefore,  in  the  first  instance  be 
more  economical.  As  a  matter  of  fact  these  are  generally 
provided  for  in  the  states,  so  that  -warrants  may  be  paid 
when  presented  or  quickly  redeemed  if  out  at  interest. 

A  few  examples  of  the  means  employed  in  this  partic- 
ular will,  therefore,  be  useful.  In  Minnesota  ^  the  gov- 
ernor, auditor  and  treasurer  are  authorized  whenever  in 

*  Laws  of  Minnesota,  sec.  5x9. 
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their  judgment  it  becomes  necessary,  in  order  to  meet  the 
current  demands  of  the  revenue  fund  (which  is  the  fund 
out  of  which  the  regular  expenses  of  the  state  government 
are  paid)  to  make  agreements  **  with  banks  or  other  cor- 
porations or  persons  "  to  pay  warrants  issued  against  th€ 
revenue  fund.  For  this  service  the  designated  officials 
may  agree  on  the  part  of  the  state,  to  pay  interest  at  a  rate 
not  exceeding  6%  per  annum  until  the  state  treasury  can 
redeem  the  warrants  so  paid.  The  aggregate  amount,  how- 
ever, is  limited  to  $100,000.  Furthermore,  the  state  treas- 
urer is  authorized  ^  to  borrow  and  use  temporarily  from 
funds  having  an  available  balance  in  the  treasury  an  amount 
not  exceeding  $200,000  to  supply  any  deficiency  that  may 
exist  in  the  revenue  fund.  In  New  York  *  the  comptrol- 
ler is  authorized  to  make  temporary  loans  from  time  to 
time  as  the  legal  demands  on-  the  treasury  make  necessary 
at  a  rate  of  interest  not  exceeding  5%  per  annum.  "Trans- 
fer certificates"  are  issued  for  such  loans,  the  interest  of 
which  is  payable  semi-annually  and  the  principal  at  such 
time  within  seven  years  when  the  comptroller  thinks  that 
the  state  treasury  will  be  able  to  pay  the  same.  In  West 
Virginia*  the  governor  may  raise  temporary  loans  run- 
ning eighteen  months  at  interest  not  exceeding  2  cents  per 
$100  per  day  in  such  amounts  as  may  be  necessary  to 
supply  the  wants.  In  North  Dakota  *  the  state  treasurer, 
with  the  advice  and  consent  of  the  governor,  may  borrow 
money  to  meet  warrants  when  funds  can  be  obtained  at  a 
rate  of  interest  not  exceeding  8%.     The  auditor  is  directed 

1  Laws  of  Minnesota,  sec.  315. 

2  Laws  of  New  York,  1902,  sec.  i,  amending  chap.  10,  sec  14,  of  the 
Finance  Law. 
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to  issue  "  funding  •warrants  "  in  place  af  those  so  paid. 
The  funding  warrants  are  limited  to  $80,000  and  may  not 
anticipate  the  needs  of  the  state  for  a  period  longer  than 
sixty  days.  In  Louisiana*  the  governor  and  treasurer 
are  authorized  to  provide  a  loan  only  for  deficiencies  that 
would  prevent  the  state  from  meeting  the  interest  on  its 
bonds.  In  Kentucky,  according  to  the  auditor,  if  a  deficit 
occurs  in  one  fund  a  sufficient  amount  to  cover  it  is  bor- 
rowed from  another  fund.  These  examples  will  probably 
suffice  to  show  some  of  the  means  employed  to  overcome 
by  means  of  short-time  loans,  casual  deficiencies  in  the 
revenue. 

The  constitutions  of  at  least  thirty-two  of  the  states  have 
provisions  which  limit  the  amount  of  indebtedness  for  such 
casual  deficiencies  of  revenue  that  the  respective  states 
may  contract.*  The  constitutions  of  Arkansas  and  Flor- 
ida practically  prohibit  any  new  debt,  while  that  of  Louisi- 
ana allows  a  debt  to  be  contracted  only  when  the  funds 
for  the  payment  of  the  interest  on  the  existing  debt  are 
not  at  hand.  In  twenty  S'tates  *  the  aggregate  amount  of 
indebtedness  for  casual  deficiencies  that  the  state  may  carry 
at  any  one  time  is  limited  to  amounts  varying  from  $50,000 
in  Michigan  and  Maryland  to  $1,000,000  in  New  York 
and  Pennsylvania.  In  Colorado  the  aggregate  limit  is 
placed  at  >4  of  a  mill  on  each  dollar  of  the  assessed  valua- 
tion of  property  in  the  state,  and  when  such  assessed  value 
reaches  one  hundred  millions  of  dollars  the  debt  for  casual 
deficiencies  may  never  exceed  $100,000.  Idaho  and  Wy- 
oming place  a  similar  maximum  limit  at  ij4%  of  the  as- 

^Laws  of  Louisiana,  sec.  3798.  *  See  Chapiter  I. 
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sessed  valuation  of  the  property  in  the  state.  Colorado 
also  limits  the  amount  of  such  indebtedness  that  can  be 
contracted  in  any  one  year  to  Ya  mill  on  each  dollar  of  the 
assessed  valuation.  In  Missouri  the  constitution  allows 
such  a  debt  to  run  only  two  years,  while  in  seven  other 
states*  the  respective  state  constitutions  provide  that  a 
deficit  of  one  year  has  to  be  made  good  by  a  sufficient  tax 
the  following  year.  In  the  states  which  have  no  constitu- 
tional limitations  upon  indebtedness  the  legislature  exer- 
cises full  discretion. 

(B)  Discrepancies  between  Estimated  and  Actual  Needs: 
A  discrepancy  of  this  kind  might  also  include  a  sur- 
plus as  well  as  a  deficiency.  It  is  only  deficiencies,  how- 
ever, that  require  remedial  action,  and  they  alone  will 
be  considered  here.  These  may  be  provided  for  in  three 
different  ways :  ( i )  a  supplementary  budg^  may  be  voted ; 
(2)  deficiency  bills  may  be  passed;  (3)  administrative  ap- 
propriations may  be  made.  Administrative  grants  may  in 
turn  be  made  in  three  different  ways :  (a)  by  an  increase 
in  the  appropriation  made  originally  by  the  legislature; 
(b)  by  the  transfer  of  a  surplus  of  one  service  to  some 
other  service;  (c)  by  placing  in  the  hands  of  the  adminis- 
tration a  limited  fund  to  be  used  at  its  discretion.*  An 
attempt  will  be  made  to  consider  these  in  turn  and  to  ascer- 
tain to  what  extent  each  may  be  employed  in  our  states. 

First  of  all,  however,  it  must  be  said,  that  in  all  the  states 
the  attempt  is  made  to  discourage  the  practice  of  allowing 
deficits  to  arise.  Various  legal  provisions  may  be  found 
whose  object  is  such  discouragement.     In  Massachusetts,' 

1  Minnesota,  Nevada,  Oregon,  South  Carolina,  South  Dakota,  West 
Virginia  and  Wisconsin. 
«  Cf,  Adam**  Science  of  Finance^  p.  181. 
*  Laws  of  Massachusetts,  chap.  6,  sec  40. 
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for  instance,  the  laws  provide  that  no  officer  shall  make 
purchases  or  incur  liabilities  in  the  name  of  the  common- 
wealth for  a  larger  amount  than  has  been  appropriated  for 
the  service  or  purpose  for  which  such  purchases  have  been 
made  or  liabilities  incurred,  and  the  commonwealth  cannot 
be  held  responsible  for  any  excess.  In  Kansas  *  every 
official  empowered  to  direct  the  expenditure  of  money  is 
expressly  prohibited  from  making  any  contract  or  agree- 
ment for  any  purpose  whereby  the  expenditure  of  any 
greater  sum  shall  be  contemplated  than  is  expressly  author- 
ized by  law.  A  violation  of  this  section  constitutes  em- 
bezzlement of  the  amount  in  excess  of  that  expressly 
authorized  by  law  and  involves  a  possible  punishment  of 
five  years  at  hard  labor  in  the  state  prison.  In  other  of  the 
states  the  appropriation  bills  themselves  provide  that  ap- 
propriations shall  not  be  exceeded.  A  few  examples  illus- 
trating the  general  character  of  such  provisions  may  not 
be  amiss.  In  Missouri  a  deficiency  created  is  made  charge- 
able to  the  officer  creating  the  same.  In  North  Carolina, 
also,  officers  are  held  personally  liable  for  deficiencies  and 
the  treasurer  is  forbidden  to  pay  out  more  than  the  amount 
appropriated.  In  South  Carolina  a  contract  or  agreement 
by  any  state  officer,  providing  for  an  expenditure  in  excess 
of  the  levy  for  any  particular  purpose  is  made  a  misde- 
meanor. In  Tennessee  an  officer  creating  a  deficiency  can 
be  held  personally  liable,  the  comptroller  is  forbidden-  to 
draw  his  warrant  for  any  excess,  and  the  treasurer  is  or- 
dered not  to  pay  any  warrant  overdrawing  an  appropria- 
tion. California  has  a  provision  that  is  rather  novel.  The 
general  appropriation  bill  provides  that  not  more  than  one- 
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month  without  the  consent  of  the  State  Board  of  Exam- 
iners and  not  more  than  one-half  of  such  appropriations 
during  the  first  fiscal  year.  In  the  last  place  it  is  found 
that  two  states  —  Illinois  and  Minnesota  —  have  constitu- 
tional provisions  which  necessitate  a  two-thirds  vote  for 
any  increase,  by  one  legislature,  in  the  aggregate  appro- 
priations for  expenses  of  government  made  by  the  preced- 
ing legislature.  All  such  provisions,  however,  are  but 
safeguards  and  not  absolute  preventives.  Deficits  will  in- 
evitably arise  in  this  department  and  in  that — ^at  one  time 
or  another. 

Tliis  leads  us  again  to  the  means  employed  in  providing 
for  such  deficiencies. 

( I )  Supplementary  budgets  are  not  used  anywhere  in  the 
states.  In  the  majority  of  cases  the  legislative  sessions  are 
too  short  to  permit  them.  In  three  states  there  seem  to  be 
what  might  at  first  glance  be  called  supplementary  budgets. 
In  Colorado  there  is  a  "  Short  General  Appropriation  Bill  *' 
that  runs  for  four  months  and  is  then  superseded  by  the 
"  General  Appropriation  Bill "  for  the  full  fiscal  term. 
This  second  "  General  Appropriation  Bill "  might,  there- 
fore, seem  to  be  a  "  suiq>lementary  budget."  As  a  matter 
of  fact,  however,  it  is  the  real  budget,  -while  the  "  Short " 
bill  is  only  a  temporary  expedient  put  into  operation  to 
supply  funds  wliile  the  large  bill  is  being  prepared.  In 
the  same  way,  in  New  York,  the  Supply  Bill  or  the  Supply 
Bill-Supplemental  might  be  considered  supplementary  bud- 
gets, whereas  in  fact  the  Supply  Bill  and  the  Supply  Bill- 
Supplemental  are  simply  amendatory  acts.  They  do  not 
supersede  the  General  Appropriation  Bill  but  simply  make 
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supersedes  the  original  budget.  In  no  other  state  is  there 
any  bill  that  approximates  a  supplementary  budget  even  to 
the  extent  that  characterizes  the  examples  referred  to  above. 

(2)  Deficiency  bills  are  the  common  means  of  granting 
additional  funds  in  our  states.  Eleven  states^  have  regular, 
more  or  less  comprehensive  deficiency  bills,  specifically  so- 
called  and  limited  to  the  purpose  of  supplying  deficiencies, 
or  bills  that  also  carry  original  as  well  as  deficiency  appro- 
priations. Thus  Ohio  has  two  regular  deficiency  bills,  one 
for  "  authorized  deficiencies  "  and  one  for  "  unauthorized 
deficiencies."  In  Kansas  appropriations  ior  deficiencies  are 
made  in  the  Executive  and  Judicial  Appropriation  Bill,  al- 
though there  are  in  addition  occasional  deficiency  bills  for 
special  purposes.  In  New  York  the  "Annual  Supply  Bill" 
carries  most  of  the  deficiency  appropriations,  while  in  Penn- 
sylvania the  General  Appropriation  Bill  performs  a  sim- 
ilar function.  In  all  the  other  states  there  are  occasional 
or  incidental  deficiency  bills  when  the  necessity  for  them 
arises. 

(3)  Administrative  Appropriations: 

In  a  country  where  the  legislature  is  so  predominant  as 
is  the  case  here  it  is  not  to  be  expected  that  administrative 
appropriations  of  any  kind  will  enjoy  a  great  vogue.  Some 
attention  will,  however,  be  given  to  each  of  the  three  pos- 
sible ways  of  making  such  appropriations. 

a.  Extension  of  Original  Grants:  So  far  as  it  has  been 
possible  to  ascertain  the  facts,  it  is  in  only  two  states  that  the 
administration  is  given  the  right  really  to  grant  additional 
allowances.  In  Connecticut  the  Board  of  Control,  consist- 
ing of  the  governor,  treasurer,  comptroller  and  attorney- 
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general,  may  increase  an  appropriation  by  unanimous  con- 
sent only.  In  North  Dakota  the  governor,  auditor,  and 
secretary  of  state  form  an  emergency  board  which  may  in 
extreme  cases  make  additional  grants.  Petition  is  made 
by  the  department  or  institution  needing  such  additional 
grant,  and  the  board  signs  an  order  to  the  state  treasurer 
and  the  auditor  ordering  that  an  additional  amount  be 
given. 

In  eleven  other  states,*  however,  the  administrative 
authorities  are  vested  with  the  power  to  allow  officials  to 
create  deficiencies,  and  this  approximates  the  power  to 
make  an  additional  grant,  although  further  legislative  ac- 
tion is  necessary  before  the  funds  are  really  supplied.  In 
California  the  State  Board  of  Examiners,  consisting  of  the 
governor,  secretary  of  state,  attorney-general,  and  an 
elected  secretary  of  the  Board,  may,  by  a  certificate  in  writ- 
ing duly  signed  by  every  member  of  the  board,  allow  any 
department,  etc.,  to  create  a  deficiency,  and  the  matter  is 
brought  up  before  the  next  legislature,  which  provides 
payment.  In  Colorado  the  governor  and  the  attorney- 
general  may  approve  the  creation  of  a  deficiency  if  the 
necessity  of  its  creation  is  caused  by  a  casualty  happening 
after  the  regular  appropriation  has  been  made.  The  audi- 
tor gives  a  certificate  of  the  amount  and  the  matter  is  re- 
ported to  the  legislature  for  final  action.  A  section  of  the 
General  Appropriation  Bill  in  Idaho  regularly  authorizes 
the  State  Board  of  Examiners  to  permit  deficiencies  to  be 
created.  The  Board  issues  deficiency  certificates  for  the 
amounts  authorized,  and  these  are  then  provided  for  in  the 
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tions  the  officer  in  charge  of  the  same  must,  on  or  before 
January  15th,  report  to  the  auditor  the  details  of  such  expen- 
diture and  the  reasons  therefor,  and  the  auditor  must  make 
a  special  report  of  the  same  to  the  General  Court  early  in 
its  next  session.  Ohio  has  an  emergency  board  consist- 
ing of  the  governor,  auditor,  attorney-general,  and  the 
chairmen  of  the  House  and  Senate  Finance  Committees, 
and  this  board  may  authorize  deficiencies,  which  are  taken 
care  of  subsequently  in  the  "  authorized  deficiency  bill.'* 
At  least  four  of  the  members  of  the  board  must  approve 
such  deficiencies,  which  means  that  the  legislature  prac- 
tically maintains  a  veto  power  over  such  administrative 
authorizations.  Without  describing  in  detail  the  arrange- 
ments made  in  the  other  states  of  the  eleven  referred  to, 
it  may  be  said  that  there  is  in  each  some  official  or  board 
empowered  to  grant  authority  to  create  deficiencies,  but 
final  action  must  always  be  taken  by  the  legislature  before 
the  actual  funds  are  forthcoming. 

b.  The  transfer  of  atiwunts  from  one  appropriation  to  an- 
other by  the  administrative  authorities  is  in  the  states  more 
or  less  completely  under  the  legislative  ban.  In  North 
Dakota  the  Board  of  Examiners  may,  in  extreme  cases, 
make  such  a  transfer  of  funds,  but  the  rule  is,  practically 
everywhere  in  the  states,  that  an  appropriation  made  for 
any  specific  purpose,  may  not  be  used  for  any  other  purpose. 
Stringent  statutory  provisions  are  aimed  to  enforce  this 
rule.  Some  examples  chosen  at  random  will  illustrate  the 
general  character  of  these  provisions.  In  Maine,*  for  in- 
stance, the  laws  provide  that  "  money  appropriated  for  the 
various  branches  of  expenditure  in  the  public  service  shall 
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"  money  provided  for  a  specific  purpose  shall  not  be  used 
for  any  other  purpose."  In  North  Dakota  the  laws  de- 
clare ^  that  no  money  "  appropriated  for  any  specific  pur- 
pose or  fund  "  shall  be  "  used  for  or  transferred  to  any 
other  purpose  or  fund."  Finally,  in  Oregon  '  a  provision 
to  this  effect  is  found :  "  When. any  motitys  shall  have  been 
collected  or  received  by  any  officer  for  any  distinct  and 
specified  object,  no  portion  of  them  shall  be  paid  or  applied 
to  any  other  object  or  purpose  without  due  authority,  but 
shall  be  kept  a  separate  fund  for  such  specified  object." 
The  section  further  provides  for  a  punishment  of  $500  fine 
and  six  months'  jail  for  a  violation  of  its  provisions.  It 
would  thus  seem  that  this  particular  method  of  making 
supplemental  grants  enjoys  no  favor  in  our  states. 

c.  Indepcndcfit  Funds:  Almost  all  of  the  American  com- 
monwealths provide  their  respective  governors  with  the 
means  of  obtaining  funds  in  cases  of  emergency.  Strikes 
and  other  disorders  may  necessitate  the  employment  of  the 
state  troops,  and  the  funds  necessary  for  such  a  purpose 
must  be  always  available.  But  funds  so  obtained  or  so 
placed  in  the  governor's  hands  for  military  purposes,  re- 
wards for  the  arrest  of  criminals,  etc.,  may  not  be  used  to 
supply  deficiencies  in  the  ordinary  civil  departments  of  the 
state  government.  In  Colorado  a  certain  fund  is  given  to 
a  board  known  as  the  State  Auditing  Board,  which  is  com- 
posed of  the  governor,  attorney-general  and  auditor, 
and  to  this  board  the  chief  officers  of  the  departments,  etc., 
make  estimates  of  supplies  needed  and  the  board  acts 
thereon.  This  is  not,  however,  a  fund  which  the  admin- 
istration can  use  at  its  discretion,  but  is  one  which  must 
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learned  that  any  state  of  the  Union  puts  in  the  hands  of 
the  administrative  authorities  any  fund  —  outside  of  the 
usual  small  incidental  funds — which  such  authorities  may 
use  at  their  discretion. 

In  general,  therefore,  it  may  be  said  that  legislative  de- 
ficiency bills  are  by  far  the  most  important  means  of  allow- 
ing supplemental  credits  in  our  states.  The  complete  su- 
premacy of  the  legislative  bodies  in  matters  of  financial 
I^islation  and  policy  is  maintained  even  in  this  particular. 

VI.  SUGGESTIONS  FOR  THE  IMPROVEMENT  OF  THE  BUD- 
GETARY PRACTICES  OF  THE  STATES: 

The  attempt  to  make  any  suggestions  relative  to  the 
improvement  of  the  budgetary  methods  in  our  states  en- 
counters some  serious  difficulties.  At  present  there  are 
forty-five  states  in  the  Union,  and  in  no  two  of  them  are 
conditions  exactly  similar.  Governmental  theories,  tradi- 
tions, institutions  and  practices  vary  much  more  in  our 
country  from  section  to  section  and  from  state  to  state 
than  is  ordinarily  supposed.  It  might  easily  be  the  case, 
therefore,  that  a  suggestion  made  for  one  state  would  prove 
hopelessly  inapt  when  applied  to  another  state.  Conse- 
quently when  forty-five  states  are  under  consideration  it  is 
obvious  that  it  would  be  futile  to  attempt  to  do  more  than 
make  certain  general  suggestions  that  might  be  regarded 
as  more  or  less  applicable  to  all  of  the  states. 

In  giving  these  suggestions  we  cheerfully  acknowledge 
our  debt  to  Professor  Henry  C.  Adams.  He  'has  consid- 
ered at  some  length  the  defects  of  the  national  system,  and 
he  gives  some  valuable  suggestions  relative  to  its  reform. 
The  defects  of  the  national  system  are,  to  a  greater  or  less 
degree,  also  the  defects  of  the  systems  in  the  states,  and  the 
suggestions  offered  for  the  reform  of  the  one  may  be  ap- 
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plied  with  some  modification  to  the  others.  All  that  is 
necessary  in  this  place  is  thus  little  more  than  to  apply  Pro- 
fessor Adams's  sugg^tions  to  conditicMis  in  the  states, 
modifying  them  as  these  conditions  seem  to  demand. 

The  attempt  was  made  in  the  first  chapter  to  show  that 
the  practice  in  the  states  was  characterized  by  an  absence 
of  executive  influence  in  the  preparation  of  the  budget 
The  peculiar  fitness  of  the  executive  branch  of  the  govern- 
ment for  this  important  task  is  universally  recognized,  and 
therefore  it  may  safely  be  suggested  that  the  aim  in  the 
states  ought  to  be  to  increase  the  influence  and  the  author- 
ity of  the  executive  in  this  particular. 

The  question  that  immediately  presents  itself  is,  of  course, 
how  can  this  aim  be  achieved?  In  the  national  govern- 
ment Professor  Adams  advises  that  the  authority  of  the 
Secretary  of  the  Treasury  be  increased.  In  our  states, 
however,  there  is  no  officer  who  corresponds  very  closely  to 
the  Secretary  of  the  Treasury.  The  ccmiptrollers  and  the 
auditors  of  the  various  states  stand  in  somewhat  the  same 
relation  to  the  state  fiscal  organization  that  the  Secretary 
of  the  Treasury  does  to  the  national  organization,  but  not- 
withstanding this  there  seem  to  be  certain  considerations 
which  make  it  appear  advisable  to  throw  the  responsibility 
of  the  administration  of  the  fiscal  system  generally,  and 
that  of  the  preparation  of  the  estimates  in  particular,  upon 
the  governor  rather  than  upon  the  auditor  or  comptroller. 
In  the  first  place,  the  ordinary  state  auditor  has  too  many 
routine  duties  to  enable  him  to  exercise  the  complete  over- 
sight over  general  conditions  in  the  state  that  the  prepara- 
tion of  the  budget  would  demand.  In  the  second  place — 
and  this  is  really  the  important  consideration — the  admin- 
istrative organization  of  the  state  is  not  so  complex  as  it 
is  in  the  national  government.  The  governor  has  no  for- 
mal cabinet,  as  is  the  case  with  the  President,  and  the 
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tendency  in  our  states  is  to  hold  the  governor  personally 
responsible  for  the  administration.  As  the  comptrollers 
and  auditors  are,  in  the  great  majority  of  cases,  officials 
elected  by  the  people,  the  governor  cannot  be  held  respon- 
sible for  officials  who  are  thus  thrust  upon  him.  Further- 
more, he  is  in  a  position  to  exercise  a  ccMnpJete  oversight 
over  general  conditions  in  the  state,  and  the  natural  dignity 
and  authority  that  his  office  already  bears  would  make 
much  easier  the  task  of  vesting  him  with  the  added  finan- 
cial authority  in  question  than  of  vesting  it  in  the  auditor 
or  the  comptroller. 

It  is  assumed,  then,  that  it  -would  be  advisable  to  give 
the  governor  increased  authority  over  estimates.  The 
tmder-officers  ought  to  submit  their  estimates  to  him.  He 
would,  of  course,  have  always  to  consult  the  auditor  or 
the  comptroller  and  advise  with  him,  but  the  chief  respon- 
sibility should  rest  upon  the  governor  himself.  The  two 
officials  thus  working  together  could  prepare  a  budget  by 
which  the  administration  would  be  willing  to  stand. 

Then,  in  the  second  place,  the  under-officers  should  not 
be  allowed  to  appeal  to  the  legislature  over  the  governor's 
head.  If  such  officers  are  dissatisfied  with  the  governor's 
estimates  for  their  departments  they  ought  not  to  be 
allowed  independently  to  appeal  to  the  legislative  committee 
considering  the  budget,  but  their  complaints  ought  to  come 
through  the  governor's  hands.  If,  however,  such  sugges- 
tion be  considered  too  radical,  somewhat  the  same  result 
could  be  obtained  by  giving  the  governor  the  veto  power 
over  items  in  appropriation  bills  and  by  providing  at  the 
same  time  that  such  bills  be  carefully  itemized.  The  gov- 
ernor could  thus  veto  the  items  that  seemed  to  him  objec- 
tionable. As  a  matter  of  fact,  the  governors  of  twenty- 
nine  states  already  enjoy  this  power,  and  as  state  constitu- 
tions are  amended  with  relative  ease,  the  remaining  six- 
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teen  states  could  without  much  difficulty  vest  their  gover- 
nors with  a  similar  authority. 

The  budget  as  so  presented  by  the  executive  could  not, 
of  course,  have  any  legal  value  under  our  institutions.  The 
right  of  the  legislature  to  initiate  all  legislation  is  too  fun- 
damental even  to  suggest  the  possibility  of  modifying  it  in 
matters  concerning  the  public  moneys.  If,  however,  all 
communications  of  the  employees  and  officers  of  the  state 
to  the  legislature  had  to  be  made  through  the  governor  as 
the  superior  executive  officer — as  would  seem  only  fitting 
under  any  circumstances — ^and  if,  while  the  governor  en- 
joyed the  right  of  vetoing  items  in  appropriation  bills,  all 
appropriations  for  the  expenses  of  the  state  were  carefully 
itemized,  it  would  seem  fairly  apparent  that  the  budget  as 
presented  by  the  governor  would  carry  with  it  an  author- 
ity immeasurably  greater  than  do  those  budgets  reported 
to  the  state  legislatures  at  the  present  time. 

The  second  suggestion  has  to  do  with  the  divided  re- 
sponsibility over  budgetary  matters  in  the  legislature  itself. 
There  is  great  diversity  in  this  particular  from  state  to 
state,  but,  as  was  shown  in  the  preceding  chapter,  condi- 
tions as  a  whole  in  the  states  are  better  than  in  the  national 
Congress.  A  few  of  the  states  do  centralize  the  control  of 
both  appropriations  and  revenue  in  one  committee  and  a 
considerable  number  of  others  give  single  committees  final 
oversight  over  appropriations  and  revenue  respectively,  but 
as  far  as  can  be  discovered  the  tendency  as  a  whole  is  not 
toward  this  centralization  of  financial  authority.  Such 
centralized  control  is,  however,  necessary  before  a  well- 
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viously  the  best  means.  Professor  Adams  points  out  how 
such  a  committee  might  be  assisted  in  its  work  by  the  other 
committees  if  it  should  prove  that  the  labors  of  a  single 
committee  in  charge  of  all  money  matters  would  be  too 
arduous.  The  fact  that  it  works  in  some  of  the  states  even 
under  latter-day  conditions,  as  in  Connecticut,  would  seem 
to  indicate  that  the  plan  could  be  applied — not  without 
some  difficulty  perhaps — in  all  of  the  states.  Some  unity 
of  action  between  the  two  great  financial  committees  could 
be  assured  by  having  the  chairman  and — let  us  say — one 
other  member  of  each  of  the  two  comanittees  regularly  ap- 
pointed to  the  other  committee.  The  chairman  of  the  com- 
mittee on  appropriations  is  usually  the  majority  leader,  and 
on  the  appropriation  committee  the  minority  leader  also  is 
usually  placed.  These  two  could,  therefore,  with  peculiar 
fitness  be  appointed  to  the  revenue  committee  as  well. 
Whatever  plan  be  adopted  the  aim  ought  to  be  to  centralize 
the  legislative  control  over  money  matters. 

This  suggestion  naturally  implies  considerable  augmen- 
tation of  the  committee's  power.  Assuming  that  there  is 
one  committee,  it  ought  to  have  final  say  as  to  all  financial 
bills  however  introduced  and  as  to  all  amendments  offered 
to  such  measures.  It  will  probably  never  be  possible  to 
take  away  from  individual  members  of  the  state  legislature 
their  right  to  initiate  money  bills,  and  in  our  states  it  is 
not  obvious  that  it  would  be  wise  so  to  do  were  it  pos- 
sible; but  nevertheless  the  committee  in  charge  of  financial — 
or  perhaps  better — ^budgetary  matters  should  have  the  final 
authority  in  deciding  whether  measures  independently  in- 
troduced or  amendments  should  be  considered  by  the  house 
at  large.  With  centralized  responsibility  it  is  not  likely 
that  the  committee  would  report  measures  that  might  en- 
danger the  financial  equilibrium  or  interfere  with  the  or- 
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derly  application  of  a  financial  policy  which  the  committee 
had  already  outlined. 

Finally,  it  would  seem  necessary  to  refer  once  more  to 
the  questions  of  the  form  of  the  budget  and  the  fiscal  year. 
These  questions  were,  however,  treated  at  sufficient  length 
in  the  previous  chapter  and  it  is  unnecessary  to  repeat  at 
this  point  such  suggestions  as  were  there  ventured. 
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CHAPTER  IV 
THE  EXECUTION  OF  THE  BUDGET 

A  STUDY  of  the  execution  of  the  budget  in  the  various 
states,  if  carried  out  logically  and  completely,  would  involve 
a  thorough  account  of  the  revenue  systems  in  such  states, 
as  well  as  an  exhaustive  discussion  of  the  methods  of  finan- 
cial administration.  Execution  of  the  budget  means  a 
carrying-out  of  the  budget  law  and  as,  strictly  speaking,  all 
the  money  which  comes  into  the  state  treasury  and  all  the 
money  which  is  paid  out  by  the  state  finds  a  place  in  the 
budget  law,  an  account  of  the  execution  of  that  law  would 
involve  the  burden  of  telling  what  the  various  kinds  of  in- 
come are,  how  they  are  collected,  and  how,  when  thus  col- 
lected, the  money  is  disbursed.  Such  a  task,  if  fully  ac- 
complished, -would  require  several  large  volumes,  and 
it  is  reasonably  obvious,  therefore,  that  in  an  unpretentious 
treatise  of  this  kind  some  very  definite  limits  have  to  be 
recognized. 

The  subject-matter  of  the  chapter  divides  itself  naturally 
into  three  parts,  concerning,  respectively,  how  the  money  of 
the  state  is  collected,  how  it  is  kept  when  collected,  and  how 
it  is  paid  out  to  those  to  whom  the  laiw  declares  it  to  be  due. 
The  divisions  will  be  considered  in  the  order  suggested. 

Part  I.    Collection 
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— may  be  roughly  divided  into  four  classes:  (i)  revenue 
derived  from  public  property;  (2)  revenue  derived  from 
fees;  (3)  revenue  derived  from  fines  and  penalties;  (4) 
revenue  derived  from  taxation.  Most  of  the  states  have 
pubHc  lands  which  they  sell  or  lease  and  from  which  they 
thus  derive  an  income ;  or  they  have  more  or  less  extensive 
public  works,  such  as  levees  or  canals ;  or  they  own  shares 
in  banks  or  railroads  or  other  enterprises  which  yield  some 
return.  Then  all  of  the  states  have  systems  of  fees,  more 
or  less  extensive,  according  to  which  certain  special  ser- 
vices which  the  state  performs  are  charged  for  and  whidi, 
consequently,  are  also  a  source  of  revenue.  And  in  the 
same  way  all  the  states  get  some  return  from  the  fines  and 
penalties  that  are  levied  in  penal  cases.  Now  if  the  attempt 
were  made  in  this  place,  in  order  to  give  a  logically  com- 
plete account  of  the  execution  of  the  budget,  to  tell  how 
the  various  states  manage  their  public  lands  and  sundry 
other  kinds  of  public  property,  or  to  explain  the  various 
systems  of  fees,  for  what  services  charged  and  how  and 
by  what  officers  collected,  or,  in  the  last  place,  to  show 
how,  in  the  state  courts,  the  fines  and  penalties  are  collected, 
it  would  necessitate  the  piling-up  of  a  mass  of  details  which, 
the  author  must  confess,  he  has  not  sufficiently  accumu- 
lated and  which  are  really  not  of  sufficient  importance  to 
warrant  their  introduction  into  a  chapter  of  this  kind. 
The  great  bulk  of  the  revenue  of  the  states  is  derived  from 
taxation,  the  other  sources  are  only  incidental  sources  and 
suffer  correspondingly  in  importance.  For  these  several 
reasons,  therefore,  no  very  special  attention  will  be  given 
to  the  collection  of  revenue  from  any  source  other  than 
taxation. 

It  becomes  necessary  to  point  out  again,  however,  that 
there  are  forty-five  states  in  the  Union  and  that  each  state 
has  a  tax  system  more  or  less  peculiarly  its  own.     Some 
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States,  like  Texas  and  Oregon,  still  have  the  early  form  of 
the  property  tax,  which  is  practically  the  sum  total  of  the 
tax  system,  while  other  states,  like  New  York  and  Penn- 
sylvania, have  various  highly  specialized  kinds  of  taxes 
that  are  administered  each  according  to  its  own  principle. 
Thus,  from  section  to  section  and  from  state  to  state,  there 
are,  in  matters  of  taxation,  diversities  so  numerous  tliat  it 
becomes  impossible  within  the  limits  here  observed  to  go 
into  any  detail  concerning  them.  The  aim  will  be,  there- 
fore, to  consider  only  the  more  common  and  the  more  im- 
portant taxes  and  to  tell  in  as  general  a  manner  as  possible 
how  they  are  assessed  and  collected. 

I.  THE  GENERAL  PROPERTY  TAX: 

The  first  tax  with  which  we  are  concerned  is,  of  course, 
the  general  property  tax.  In  all  but  a  few  of  the  more  pro- 
gressive states  it  is  still  the  very  backbone  of  the  revenue 
system  and  although  it  is  universally  assailed  by  financial 
writers  it  bids  fair  to  hold  its  own  for  a  considerable  period 
to  come. 

The  study  of  the  methods  employed  in  collecting  the  gen- 
eral property  tax  involves,  in  the  first  instance,  a  s>tudy  of 
the  methods  employed  in  assessing  it.  Assessment  is  itself 
made  up  of  two  processes,  the  "  valuation  *'  or  the  deter- 
mination of  the  taxable  amount  of  the  "  base  "  and  the  cal- 
culation of  the  amount  of  taxes  due  upon  any  particular  ag- 
gregate of  "  unats  "  of  the  base.  In  general  outline  our 
task  is  then,  to  give  some  account  of  the  methods  of  assess- 
ing the  property  tax  and  also  of  the  methods  of  collecting 
the  tax  after  the  assessment  or  the  determination  of  the 
amounts  due  have  been  made.  The  tax  on  the  property  of 
individuals  will  first  be  taken  up,  then  on  that  of  corpora- 
tions in  general  and  finally  on  that  of  certain  special  kinds 
of  corporations. 
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(i)  The  Property  Tax  on  Individuals: 

Valuation:  Uniformity  and  equality  in  taxation  demand 
that  the  general  process  of  valuation  be  under  the  direction 
of  the  state  government  itself.  If  the  minor  jurisdictions 
were  given  the  power  to  decide  what  forms  were  to  be  used, 
what  means  employed,  etc.  in  this  important  process,  condi- 
tions would  be  intolerably  worse  than  they  are  now — ^though 
admittedly  bad  enough.  The  state  governments  themselves 
uniformly  decide  what  particular  methods,  forms,  etc.  are  to 
be  employed  in  the  valuation  of  taxable  property.  In  some 
states  these  matters  are  taken  care  of  in  the  laws  but  in 
most  of  them  the  officer  at  the  head  of  the  fiscal  system  of 
the  state  or  some  special  officer  or  board  is  charged  with 
the  duty  of  prescribing  the  rules  and  regulations  pertaining 
to  the  business  of  valuation.*  The  point  is  that  the  first 
step  in  the  process  of  valuation  is  always  under  the  direct 
supervision  of  the  state. 

The  actual  process  of  valuation  must  however  be  carried 
on  in  small  areas.  In  the  first  place  the  time  is  limited  and 
this  fact  requires  that  the  process  be  carried  on  simultan- 
eously within  areas  that  are  small  enough  to  allow  a  com- 
pletion of  the  ta^k  before  the  end  of  the  period  allotted  for 
the  purpose.  In  the  second  place  conditions  from  place  to 
place  vary  and  justice  demands  that  an  authority  acquainted 
with  local  conditions  evaluate  the  property  in  each  district 
It  is,  therefore,  the  uniform  practice  in  the  states  to  turn 
over  to  the  authorities  of  the  minor  jurisdictions  or  to  local 
agents  the  task  of  discovering  and  listing  the  property  to 
be  assessed  and  valuing  it  in  the  first  instance. 

1  In  Maryland,  for  instance,  we  find  that  such  authority  is  vested 


Digitized  by 


Google 


243]  ^^^  EXECUTION  OF  THE  BUDGET  127 

A  large  number  of  states  make  the  minor  civil  divisions 
of  the  states  the  assessment  districts.  In  a  great  many 
cases  the  county  is  the  assessment  district  and  the  county 
assessor  is  the  responsible  assessing  officer.  The  township 
system  according  to  which  there  is  an  assessor  for  each 
township  is  in  vogue  in  the  states  formed  from  the  North 
West  Territory  and  in  a  few  others.  In  some  of  these,  how- 
ever,— Indiana  and  Illinois  for  example — there  is  a  mixed 
system.  Not  all  counties  are  under  township  organization 
and  in  those  counties  where  this  system  of  organization  has 
not  been  adopted  the  assessment  is  made  by  the  county  as- 
sessor for  the  county  as  a  whole.  In  other  states — Georgia 
and  Florida  for  instance — ^the  counties  are  divided  into 
assessment  districts  and  an  assessor  is  simply  appointed  for 
each.  Then  in  the  New  England  States  each  town  is  re- 
sponsible for  its  own  valuation,  the  town  assessors — one 
or  more  —  being  chosen  at  the  regular  town  meetings. 
Furthermore,  cities  are  often  given  a  certain  autonomy  in 
this  matter. 

In  making  the  valuation  a  distinction  is  uniformly  drawn 
between  real  estate  and  personal  property.  There  is  a 
wide  variation  in  the  legal  definition  of  these  two  forms  of 
property,  from  state  to  state,  but  that  is  of  little  consequence 
here.  Attention  is  simply  called  to  the  fact  that  although 
personal  property  is  as  a  rule  valued  every  year,  in  some  of 
the  states  the  valuation  of  real  estate  takes  place  only  once 
in  a  period  of  years.  But  in  all  of  such  cases  changes  in 
value  caused  by  improvements,  on  the  one  hand,  or  destruc- 
tion, on  the  other,  are  periodically  taken  into  account  when- 
ever the  assessment  of  personalty  is  made. 

As  a  first  step  in  his  task,  the  assessor  takes  the  blanks 
provided  for  him  and  proceeds  to  get  one  into  the  hands  of 
every  person  liable  for  taxes.  These  blanks  vary  in  form 
from  state  to  state,  but  in  most  cases  they  include  an  elabor- 
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ate  classification  of  property  in  order  that  every  kind  of 
property  may  be  listed.  The  assessor  carries  the  blanks  in 
person  to  the  home  or  place  of  business  of  each  person 
liable  for  the  property  tax,  or  sends  it  by  mail.  The  person 
in  legal  control  of  property  liable  must  fill  out  the  blank 
and  thus  indicate, — supposedly  accurately  and  fully — the 
various  amounts  and  kinds  of  property  for  which  he  is 
liable.  He  must  then  take  an  oath,  administered  by  the 
assessor,  to  the  effect  that  he  has  listed  all  his  property,  etc. 
The  assessor  is  however  given  broad  powers  of  examination. 
He  may  examine  under  oath  the  person  making  the  state- 
ment, may  examine  books,  subpoen^a  witnesses,  etc.,  or  may 
cite  the  person  to  appear  in  court  for  such  examination. 
Furthermore  the  assessor  may  place  his  own  valuation  on 
the  property  listed  and  need  not  accept  that  given  by  the 
person  who  did  the  listing.  The  law  usually  declares  that 
all  property  should  be  valued  at  "  full  cash  value  "  or  "  mar- 
ket value  "  but  the  assessor  may  uniformly  determine  for 
himself  what  such  amount  should  be. 

The  assessment  blank  has  to  be  filled  out  and  returned 
to  the  assessor  within  a  prescribed  time.  In  case  a  person 
refuses  to  fill  out  his  blank  the  assessor  lists  the  property 
as  best  he  can.  Sometimes  also  persons  refuse  to  answer 
questions  or  to  take  oath  to  their  lists.  For  these  offenses 
divers  punishments  are  provided — fhe  valuation  of  the  prop- 
erty may  be  doubled  or  redress  may  be  denied  if  the  as- 
sessor's valuation  is  unjust  or  a  money  fine  may  be  inflicted 
or  the  guilty  person  may  even  be  thrown  into  prison. 
Every  effort  is  supposed  to  be  made  to  get  all  property  liable 
entered  on  the  tax  lists  and  when  so  listed  to  have  it  valued 
according  to  some  just  and  common  standard. 

In  a  few  states  the  work  of  the  regular  assessors  is  sup- 
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as  the  "  inquisitor  system,"  in  Iowa  the  "  ferret  system  " 
and  in  Kentucky  the  system  of  revenue  agents.  Wherever 
a  system  of  this  kind  is  found  the  methods  employed  are 
about  the  same.  It  is  the  "  inquisitor's "  business  to 
"  ferret "  out  all  property  that  is  not  properly  Hsted  and 
to  see  to  it  that  such  property  is  then  entered  on  the  lists. 
He  is  paid  a  high  commission  (20%  or  thereabouts)  for  all 
taxes  that  are  collected  on  the  property  which  he  has  caused 
to  be  entered  on  the  lists  and  this,  of  course,  acts  as  an  in- 
centive to  diligence  and  watchfulness  on  his  part.  Most 
critics  claim,  however,  that  all  these  systems  are,  on  the 
whole,  a  failure  and  represent  them  as  the  final  des- 
perate attempts  to  enforce  that  which  is  really  not  en- 
forcible. 

When  all  the  lists  are  in,  the  most  arduous  part  of  the 
assessor's  labor  is  completed.  He  has  then  to  prepare  the 
"  abstracts,"  "  assessment  books,"  etc.  In  the  assessment 
books  or  rolls  the  taxpayers  of  his  district  are  given  in 
alphabetical  order  and  the  amount  of  each  kind  of  property 
for  which  each  individual  is  liable  is  shown.  The  assessor 
himself  must  then  append  to  the  assessment  books  his  affi- 
davit that  he  has  to  the  best  of  his  ability  honestly  carried 
out  his  duties  as  prescribed  by  law.  This  means,  of  course, 
that  he  has  not  willfully  neglected  to  enter  any  property 
liable  and  that  he  has  not  willfully  undervalued  any  that 
was  listed.  The  assessment  books  with  the  lists  made  out 
by  the  taxpayers  are  then  deposited  with  the  proper  au- 
thorities— ^usually  the  town  or  county  clerks  or  county  audi- 
tors— and  certified  copies  or  abstracts  of  the  books  are 
sent  to  the  responsible  state  authorities.     This  ends  the 
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are  notified  by  mail  of  the  amourrt  for  which  they  have  been 
assessed.  Naturally  many  will  feel  aggrieved  and  will  de- 
sire to  have  their  assessments  readjusted.  Inequalities  will 
also  inevitably  occur  as  between  locality  and  locality. 
Something  must  be  done  to  remedy  these  things,  and  thus 
we  find,  in  all  the  states,  certain  provisions  for  the  equali- 
zation of  assessments. 

Equalization:  Equalization  of  assessments  includes  con- 
siderations affecting  not  only  the  taxpayers  as  individuals, 
but  also  the  various  localities  in  the  state — each  assessment 
district  compared  with  every  other  assessment  district.  To 
meet  these  several  considerations  various  agencies  have 
been  contrived  in  the  states  and  our  purpose  here  is  to 
take  a  general  view  of  them. 

Considering  first  the  equalization  of  assessments  be- 
tween individuals,  it  seems  rather  obvious  that  each  as- 
sessment district  or  unit  of  area  should  have  an  equaliza- 
tion board  or  authority  of  its  own.  In  general  it  may  be 
said  that  the  smaller  the  assessment  area,  the  more  just  is 
the  assessment  likely  to  b.e  in  regard  to  the  individual  tax- 
payers of  such  area,  and  the  more  accurately  can  it  be  re- 
viewed.   This  would  seem  to  be  especially  true  of  real  estate. 

In  the  states  it  is  found  that  as  a  rule,  some  local  au- 
thority for  each  assessment  district  has  the  power  of  re- 
viewing the  assessments  of  the  property  of  the  individual 
taxpayers  in  such  district.  In  the  New  England  states 
some  town  board  is  vested  with  the  reviewing  authority. 
In  Connecticut  and  New  Hampshire  for  instance  the 
"  Selectmen "  of  each  town  constitute  the  reviewing 
authority.  In  Maine  and  Massachusetts  the  assessors 
in  each  town  sit  as  a  board  to  which  aggrieved  tax- 
payers may  appeal.  In  New  Jersey  each  local  dis- 
trict has  "  Commissioners  of  Appeal "  or  some  other 
local  board.     In  the  same  way  it  is  found  that  in  some  of 
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the  western  states  where  a  number  of  the  counties  have 
township  organization,  there  is  some  township  board  vested 
with  equah'zing  power.  These  boards  are  variously  formed, 
viz. :  the  Supervisor  of  the  Township  and  two  electors  in 
Michigan/  the  Board  of  Supervisors  in  South  Dakota  *  and 
Washington,'  the  assessor,  clerk  and  supervisor  in  Illinois,* 
the  township  trustees  in  lowa,*^  and  so  forth.  In  the 
states  where  the  county  forms  the  assessment  district  we 
naturally  expect  to  see  the  power  of  equalization  vested 
with  some  county  authority.  In  most  of  the  states  the 
county  board  of  supervisors  or  the  board  of  county  commis- 
sioners constitute  the  county  boards  of  equalization,  al- 
though in  others  such  county  boards  are  made  up  in  other 
ways.  In  Arkansas  for  instance  the  county  board  of  equali- 
zation is  made  up  of  three  citizens  appointed  by  the  Gov- 
ernor; in  Indiana  it  is  made  up  of  the  county  auditor, 
treasurer  and  assessor;*  in  Nebraska,  of  the  county  com- 
missioners, clerk  and  assessor;'  in  Oregon,  of  the  county 
judge,  clerk  and  assessor,*  in  Tennessee,*  of  five  free- 
holders appointed  by  the  Quarterly  Court.  In  Georgia  ** 
the  grand  jury  and  in  Louisiana  "  the  "  police  juries  "  cor- 

» Laws  of  Michigan^  sec.  3851. 

«  Laws  of  South  Dakota,  sec.  2098. 

»  Laws  of  Washington,  sec.  660. 

*  Laws  of  Illinois,  chap.  120,  sec.  86. 

»  Laws  of  Iowa,  sec.  1370.  •  Laws  of  Indiana,  sec.  6j8i. 

'  Cobbey's  Laws  of  Nebraska,  1903,  sec.  105 19. 

■  Laws  of  Oregon,  sec.  3079. 

^Supplement  to  the  Laws  of  Tennessee,  1904  (757-823),  sec.  33. 

10  Laws  of  Georgia,  sec.  935.    In  Georgia  a  dissatisfied  taxpayer  may 
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rect  the  returns  in  their  respective  districts.  In  most  of 
the  states  therefore,  whatever  be  the  particular  assessment 
district  employed,  each  of  such  local  areas  or  districts  has 
some  local  authority  for  reviewing  the  assessments  of  in- 
dividuals. 

Where  the  equalizing  authority  is  thus  vested  in  some 
board,  the  usual  procedure  is  to  have  the  assessor  appear 
before  the  board  with  the  assessment  roll  to  which  his  affi- 
davit is  attached, — at  a  prescribed  or  a  regularly  called 
meeting  of  the  board.  The  roll  is  then  carefully  scrutinized 
by  the  Board  and  errors,  etc.  are  corrected.  The  board  may 
subpoena  witnesses,  examine  books,  etc.  Assessments  can 
'>e  raised  or  lowered  although,  as  a  rule,  reductions  can  be 
jiade  only  on  the  petition  of  an  aggrieved  taxpayer.  In 
case  of  a  change  in  any  individual's  assessment  he  is  usually 
given  sufficient  notice  of  the  change  made  and  a  notice  of 
this  kind  must  always  be  given  if  the  change  be  in  the  di- 
rection of  an  increase  in  the  assessment.  The  individual 
affected  is  then  given  an  opportunity  to  be  heard.  Thus 
on  the  one  hand  the  board  may  hear  the  petitions  of  ag- 
grieved persons  and  lower  their  assessments  and  on  the 
other  hand  it  may  increase  the  valuation  of  property  that 
seems  to  have  been  undervalued  in  the  lists. 

Appeals  from  the  decision  of  such  boards  are  variously 
provided  for.  Where  the  board  exercises  jurisdiction  in  an 
area  less  than  a  county  appeal  may,  as  a  rule,  be  taken  to 
the  county  board  of  equalization,  to  some  civil  board  speci- 
ally vested  with  the  power  of  hearing  such  appeals  or  to 
some  county  court.  In  most  other  cases  where  any  appeal 
is  allowed  it  is  only  to  the  courts.  In  Tennessee  ^  and  New 
Jersey  ^  however  appeal  may  be  taken  to  the  State  Board 
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Minnesota  for  example — ^the  decision  of  the  local  board  is 
final  and  the  assessment  roll  approved  by  the  local  board 
must  be  "  coticlusively  presumed  by  all  comis  to  be  cor- 
rect." * 

It  is  to  be  noted  also  that  in  some  of  the  states  regular 
equalization  boards  are  not  provided  but  other  means  of 
relief  are  afforded  aggrieved  taxpayers.  In  Rhode  Island, 
for  instance,  an  aggrieved  taxpayer  simply  petitions  the 
common  pleas  division  of  the  supreme  court  in  his  county 
which  court  is  given  original  jurisdiction.*  In  Virginia 
also  appeal  lies  directly  to  the  courts.*  In  West  Virginia 
in  case  of  a  difference  between  the  owner  and  the  assessor 
as  to  personalty,  each  chooses  a  "  discreet  voter  "  and  the 
two  voters  thus  chosen  act  as  an  arbitration  board.  Their 
decision  or  that  of  an  umpire  chosen  by  them  is  final.*  In 
Georgia  also,  although  the  grand  jury  has  general  power  to 
correct  the  assessment  roll,  an  aggrieved  taxpayer  may  in 
the  first  instance  have  his  grievance  adjusted  by  a  board  of 
arbitration.  The  taxpayer  chooses  one  arbitrator,  the  comp- 
troller a  second  and  the  two  arbitrators  then  jointly  choose 
a  third.     The  majority  then  fixes  the  assessment.* 

Thus  in  one  way  or  another,  in  every  state  of  the  Union, 
some  means — more  or  less  adequate — are  provided  whereby 
a  taxpayer  is  supposed  to  be  able  to  have  his  property  so 
valued  that  his  share  of  the  public  burden  in  proportion  to 
his  property  is  no  greater  than  his  neighbor's.  It  is  no- 
torious, however,  that  none  of  these  schemes  works  out  as 
it  should. 

*  Laws  of  Michigan,  sec.  3852  et  seq.    Of  course  for  constitutional  or 
similar  reasons  the  roll  may  be  attacked. 
^Laws  of  Rhode  Island,  Title  VIII,  chap.  46,  sec.  15. 
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We  turn  now  to  the  other  phase  of  equalization.  It  was 
stated  above  that  equalization  of  assessments  must  include 
the  equalization  of  the  valuations  between  the  localities, 
i.  e.  between  the  local  assessment  areas — the  towns  or  the 
townships  of  any  particular  county  or  between  the  various 
counties  of  the  whole  state.  Equalization  of  this  kind  is 
provided  for  throughout  the  country. 

The  equalization  of  valuations  in  districts  smaller  than 
counties  is  of  course  limited  to  such  states  or  counties 
within  a  state — where  such  districts  are  found.  The  county 
boards,  in  such  cases,  are  given  the  authority  to  increase  or 
decrease  the  valuation  of  any  particular  class  of  property  or 
the  aggregate  valuation  of  property  within  any  particular 
district.  Usually,  however,  there  is  some  provision  which 
prevents  the  county  board  from  increasing  or  decreasing 
the  total  valuation  for  the  county  beyond  a  prescribed  per- 
centage. Again,  just  as  in  the  case  of  individuals  a  right 
of  appeal  is  given,  so  in  this  case,  a  right  of  appeal  from 
the  decision  of  the  county  board  is  in  some  cases  safe- 
guarded to  the  town  or  district.  In  New  York,  for  in- 
stance, appeal  may  be  made  to  the  State  Board  of  Tax 
Commissioners  *  and  in  Iowa  to  the  District  Court.*  In 
Michigan,  however,  the  action  of  the  county  board  is 
conclusive.* 

For  equalizing  the  valuation  between  the  various  counties 
most  of  the  states  have  state  boards  of  equalization.  In 
about  half  of  such  states  the  "State  Board  of  Equaliza- 
tion "  is  made  up  of  various  combinations  of  the  regular 
executive  officers  of  the  state,  while  the  other  half  have 
special  boards. 

^  Finance  Law,  chap.  24,  art.  8,  sec.  174. 
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The  combinations  of  the  executive  officers  to  form  such 
state  boards  are  many  and  only  a  few  examples  will  be 
given.  In  Iowa,  the  Executive  Council  is  the  State  Board 
of  Equalization ;  *  in  Kansas  we  find  the  Secretary  of 
State,  the  Auditor  and  the  Treasurer  making  up  the  board;* 
in  Missouri '  and  Montana,*  the  Governor,  Auditor,  Treas- 
urer, Secretary  of  State  and  Attorney  General;  in  South 
Dakota,  the  Governor,  Auditor,  Secretary  of  State,  Treas- 
urer and  Commissioner  of  Schools  *  —  and  so  on.  The 
auditor,  however,  seems  to  be  always  included  in  such 
combinations. 

The  special  boards  which  contain  members  other  than 
or  in  addition  to  a  number  of  the  regular  state  executive 
officers  are  also  variously  made  up.  In  California  the 
Controller  and  one  member  elected  from  each  congressional 
district  constitute  the  state  board.*  Illinois'  board  is  simi- 
larly constituted  with  the  exception  of  the  auditor  or  con- 
troller who  is  not  found  thereon.'  In  Indiana  the  State 
Board  of  Tax  Commissioners  is  also  the  State  Board  of 
Equalization.*  In  Kentucky  the  board  is  composed  of  one 
member  appointed  from  each  appellate  division  by  the  Gov- 
ernor;* in  Maine,  of  the  State  Board  of  Assessors;^*  in 
New  Hamps'hire,  of  five  members  appointed  by  the  Supreme 
Court;"  in  New  Jersey,  of  five  members  appointed"  by  the 

•  Laws  of  Iowa,  sec.  1378.  *  Laws  of  Kansas ,  sec.  7608. 

•  Constitution,  Art.  X,  sec.  18.  *  Laws  of  Montana,  sec.  380a 

•  Laws  of  South  Dakota,  sec.  2109. 

•  Political  Code  of  California,  sec.  352. 
^  Laws  of  Illinois,  chap.  120,  sec.  100. 
■  Laws  of  Indiana,  sec.  6384  et  seq, 

•  Laws  of  Kentucky,  sec.  4628. 
^^  Laws  of  Maine,  ch.  8,  sec.  4. 
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Governor  and  in  Ohio — where  there  is  a  decennial  board, — 
of  one  member  elected  from  each  senatorial  district  in  the 
state.*  In  South  Carolina  one  member  is  elected  from  each 
county  board  of  equalization  to  serve  on  the  state  board.* 
In  Minnesota  the  state  board  is  made  up  of  the  Governor, 
Auditor  and  Attorney  General  and  one  qualified  elector 
from  each  judicial  district  appointed  by  the  Governor.* 

As  a  general  thing,  it  makes  no  great  difference  how  the 
membership  of  such  a  board  is  made  up,  but  it  would  seem 
better  not  to  have  the  individual  members  represent  only  a 
county.  Where  there  is  a  representative  from  each  county 
each  of  such  representatives  feels  it  his  duty  to  work  for  a 
low  valuation  for  his  own  county  rather  than  for  a  just 
equalization  of  the  assessments  between  all  the  counties. 
Where,  however,  the  members  of  a  state  board  represent  a 
larger  area — such  as  a  judicial  or  a  congressional  district — 
or  where  they  are  appointed  for  the  state  at  large,  they  are 
not  apt  to  feel  such  a  strong  local  obligation  and  the  prob- 
ability is  that  the  equalization  will  be  more  justly  carried 
out. 

It  is,  then,  the  duty  of  these  state  boards  to  equalize  the 
valuation  between  the  counties  or,  as  in  Maine,  between  the 
towns.  They  may,  as  a  rule,  require  the  attendance  of  as- 
sessors, may  subpoena  witnesses  and  are  given,  in  general, 
the  powers  necessary  for  making  careful  examination  of  all 
matters  that  may  bear  upon  the  questions  which  they  have 
to  decide.  They  equalize  the  valuation  by  adding  to  or 
deducting  from  any  class  of  property  in  the  state  as  a  whole 
or  in  any  county  a  certain  percentage  of  its  valuation,  or  by 
adding  to  or  deducting  from  the  aggregate  valuation  in  a 
county  such  percentage  as  may  be  necessary  for  equaliza- 

1  Laws  of  Ohio,  sec.  2818.  *  Laws  of  South  Carolina,  sec.  388. 

•  Laws  of  Minnesota,  sec.  1555. 
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tion.  Sometimes  a  limit  is  put  upon  the  change  in  the  ag- 
gregate valuation  of  the  property  of  the  state  that  the  board 
may  make.  In  Colorado  the  board  may  not  cause  a  varia- 
tion in  the  aggregate  valuation  for  the  state  of  more  than 
10%  and  such  variation  may  be  only  incidental  to  equaliza- 
tion/ Ten  per  cent  is  also  the  limit  of  variation  in  Idaho.^ 
In  North  Dakota  and  Illinois  the  aggregate  may  not  be  re- 
duced more  than  1%.'  In  Minnesota  no  reduction  at  all 
may  be  made.*  In  South  Dakota  the  board  is  forbidden  to 
increase  the  valuation  more  than  three  millions  of  dollars.^ 
In  Nebraska  instead  of  changing  the  valuation  the  board — 
which  also  determines  the  rate  of  the  state  tax — in  order 
to  equalize  the  assessment  simply  increases  the  rate  of  tax 
in  each  county  which  is  undervalued.*  In  Kansas  and  New 
York  the  aggregate  valuation  may  not  be  changed  at  all.^ 
When  the  entire  process  of  equalization  is  completed  it 
is  the  duty  of  the  clerk  or  the  secretary  of  the  board  to  send 
a  full  notice  of  any  change  in  the  valuation  of  the  property 
in  any  county  to  the  county  auditor  or  county  clerk  of  such 
county.  The  county  auditor  or  clerk — as  the  case  may  be 
— ^then  adds  to  or  deducts  from  the  valuation  of  the  prop- 
erty of  each  individual  such  percentage  as  the  state  board 

*  Laws  of  Colorado^  Supplement,  1905,  sec.  3927  v. 
2  Laws  of  Idaho,  sec.  1385. 

^  Laws  of  North  Dakota,  sec.  1225.  Laws  of  Illinois,  chap.  120,  sec. 
100.  Increase  may  not  be  more  than  1%  either.  These  restrictions  da 
not  apply  to  railroad  property. 

*  Laws  of  Minnesota,  1897,  ch,  134. 

*  This  has  been  amended  by  ch.  65,  Laws  of  J903,  so  that  tthe  state 
board  may  now  increase  the  valuation  up  to  one  hundred  nuIlio|is  of 
<lollars. 

*  Laws  of  Nebraska,  sec.  4357. 

'  Laws  of  Kansas,  sec  7609.  Laws  of  New  York,  Finance  Law,  c<h. 
24,  art.  8,  sec.  173.  In  New  York  tlhis  means  simply  that  the  aggregate 
valuation  may  not  be  reduced.    It  may,  however,  be  increased. 
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may  have  added  to  or  deducted  from  the  entire  county 
valuation. 

It  must  be  mentioned,  however,  that  in  some  cases  ap- 
peals from  the  decisiotis  of  the  state  board  are  provided  for. 
In  Kentucky  for  instance  the  County  Judge  of  any  county 
may  appoint  three  persons  to  represent  the  county  before 
the  state  board  which  must  grant  a  rehearing  and  which 
may  again  change  the  valuation.*  In  Pennsylvania  the 
counties  may  petition  the  common  pleas  court  of  Dauphin 
County  for  a  rehearing.*  In  Wisconsin  appeal  lies  to  the 
circuit  court.*  But  in  most  states  it  may  be  said  that  un- 
less exception  be  taken  on  constitutional  grounds,  the  ac- 
tion of  the  state  board  is  final. 

Levying  the  Tax:  When  the  state  board  has  finished  its 
task  of  equalizing  the  assessments  the  determination  of  the 
amount  of  the  state  tax  to  be  paid  by  each  county  is  then 
made.  The  amount  of  the  state  tax  to  be  levied  on  the 
entire  property  of  the  state  is  first  determined.  If  the  l^is- 
lature  has  simply  voted  a  certain  rate  to  be  levied  on  prop- 
erty there  is  nothing  to  do  but  have  the  auditor  or  con- 
troller or  corresponding  official  certify  the  rate  to  the  local 
officer  in  charge  of  assessments.  Where  the  taxes  are 
voted  in  dollars  and  cents  it  is  possible  for  the  state  authori- 
ties to  compute  the  rate  on  the  basis  of  the  entire  state  valu- 
ation, or  the  taxes  may  be  apportioned  to  each  county  or 
town  in  proportion  to  valuation  and  the  county  and  town 
authorities  then  given  the  task  of  computing  the  rate. 
Both  means  are  employed.  In  Idaho,  Iowa,  Montana  and 
Nebraska,  for  instance,  the  state  board  of  equalization  deter- 
mines the  rate;  in  Maine  this  duty  devolves  upon  the  state 

*  Laws  of  Kentucky,  sec.  4274, 
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auditor;  in  Illinois  upon  the  Governor,  Auditor  and  Treas- 
urer acting  jointly;  in  Nebraska  upon  the  Governor,  Con- 
troller and  Attorney  General — and  so  on.  In  Kansas,  Maine, 
Michigan,  New  Hampshire  and  some  other  states  the  taxes 
arc  first  apportioned  and  the  rates  are  computed  by  the 
local  authorities.  Oregon,  however,  has  a  scheme  of  ap- 
portionment that  is  decidedly  unique.  The  Governor,  Sec- 
cretary  of  State  and  State  Treasurer  acting  jointly  com- 
pute from  the  various  appropriations  etc.  of  the  legislature, 
the  amount  of  revenue  needed.  Such  amount  is  then  ap- 
portioned among  the  counties — not  according  to  the  valu- 
ation of  the  property  in  the  counties — but  according  to  the 
proportion  that  the  average  amount  of  expenditures  for  the 
last  five  years  in  each  county  bears  to  the  expenditure  in 
all  the  counties.  That  is  to  say,  the  more  any  county  spends 
on  itself  the  larger  becomes  its  share  of  the  state  taxes  ir- 
respective of  the  valuation  of  the  property  contained  with- 
in its  boundaries. 

The  final  task  is  the  determination,  on  the  part  of  the 
local  authorities,  of  the  amount  of  taxes  each  individual 
must  pay.  In  most  of  the  states— except  in  New  England 
wliere  the  town  system  prevails — the  county  authorities  are 
given  the  task  of  collecting  the  taxes.  The  state  taxes  are 
certified  to  the  county  authorities  and  very  general  is  the 
requirement  that  township,  municipal,  school  district  and 
other  taxes  regularly  levied  by  properly  constituted  au- 
thorities be  also  certified  to  the  county  authorities.  In  New 
England,  as  has  been  said,  the  towns  act  independently  in 
the  matter.  In  both  cases,  however,  the  local  authorities 
compute  the  rate  or  rates  of  taxation  that  must  be  levied 
on  the  property  of  each  taxpayer,  and  the  amounts  con:*puted 
to  be  due  are  then  set  down  in  a  '*  tax  roll  "  or  "  tax  book  " 
or  "  tax  duplicate  "  opposite  each  individual's  name.  When 
the  roll  or  duplicate  is  completed,  the  clerk  or  the  auditor — 
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or  whomsoever  else  is  assigned  to  the  duty  of  preparing  the 
roll — then  adds  his  affidavit  to  the  effect  that  it  is  honestly 
and  fully  prepared  and  when  all  this  has  been  done  he 
sends  it  to  the  tax  collector  with  a  warrant  attached  direct- 
ing the  collector  to  collect  the  taxes  as  entered  in  the  roll 
or  duplicate.  From  the  time  the  tax  roll  is  put  into  the  tax 
collectx>r's  hands  the  taxes  become  a  first  lien  upon  the 
property  assessed.  The  real  collection  or  the  "gathering 
of  the  yield  "  then  b^ins. 

Collection:  Just  as  with  the  assessment,  so  with  the  col- 
lection of  the  property  tax  the  local  authorities  are  most  in 
evidence.  A  majority  of  the  states  make  the  county  treas- 
urers the  ex-officio  collectors  in  the  counties.  In  some 
states  ^  this  duty  devolves  upon  the  county  sheriff  because 
the  collection  of  a  tax  is  often  regarded  as  in  the  nature  of 
the  execution  of  a  judgment.  A  few  states — Alabama  and 
Georgia  for  example — have  specially  appointed  collectors 
in  each  county.  The  New  England  states,  with  their  town 
systems,  depend  upon  the  town  collectors,  while  some  of  the 
western  states,  where  the  township  system  is  found,  depend 
in  like  manner  upon  the  township  collector  in  the  counties 
under  township  organization.  Florida  and  Louisiana  have 
r^;tilar  state  collectors  who  are  looked  upon  as  "  state  " 
rather  than  "  county  "  or  "  parish  "  officials.  These  col- 
lectors, then,  are  charged  with  the  duty  of  collecting  the 
taxes  which  according  to  the  assessment  rolls  or  tax  books 
are  shown  to  be  due  from  the  various  taxpayers  of  the 
district. 

As  a  first  step  in  the  process  the  general  requirement  is 
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payers  that  their  taxes  are  due  and  that  such  taxes  can  be 
paid  at  certain  times  and  places.  Very  often  the  collector 
must  publish  such  notice  in  a  newspaper  for  a  prescribed 
time  or  he  must  post  a  given  number  of  notices  at  conspicu- 
ous places  in  the  town  or  the  county  w'here  it  can  be  reas- 
onably supposed  that  they  will  come  to  the  attention  of  the 
taxpayers.  In  some  states  —  Colorado  for  example  — 
notices  are  sent  to  the  taxpayers  by  mail.  In  Wyoming 
postal-card  notices  are  sent  to  all  taxpayers  three  days  be- 
fore their  taxes  become  delinquent  warning  them  to  pay 
their  taxes  before  these  become  delinquent.*  In  one  way 
or  another  the  attempt  is  thus  made  to  give  each  taxpayer 
sufficient  notice  of  his  indebtedness  to  the  state  in  order 
that  he  may  as  expeditiously  as  possible  remove  the  same  by 
paying  his  taxes. 

All  of  the  states  require  the  taxpayers  to  come  to  the  tax 
collector  to  pay  their  taxes.  A  few  states  *  do  require  that 
the  tax  collector  make  a  personal  demand  on  those  owing^ 
for  taxes  just  after  such  taxes  have  become  delinquent,  but 
as  penalties  are  levied  on  delinquents,  the  penalty  may  be 
considered  as  a  species  of  compensation  to  the  state  for  the 
additional  trouble  caused  the  collector.  A  majority  of  the 
states  in  which  the  collection  is  undertaken  by  the  county 
officers,  require, — for  the  convenience  of  taxpayers  living  at 
a  distance  from  the  county  seat — 'that  the  collector  or  his 
deputy  attend  for  a  specified  period  in  each  **  election  pre- 
cinct "  or  "  justice's  district "  or  similar  minor  division  of 
the  county,  to  collect  the  taxes  in  such  district.  But  in  the 
other  states  no  special  arrangement  of  this  kind  is  found. 
In  the  latter,  taxpayers  must  betake  themselves  to  the  office 
of  the  collector  to  pay  their  tax  bills. 
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The  laws  of  each  state  prescribe  when  the  taxes  are  due. 
As  a  rule  a  definite  period  of  time  is  specified  during  whicli 
the  taxes  may  be  paid.  These  periods  are  not  the  same 
from  state  to  state  but  vary  from  about  two  weeks  to  two 
months,  and  a  distinction  is  frequently  made  between  per- 
sonalty insecured  by  real  estate,  personalty  so  secured  and 
real  estate,  in  fixing  them.  In  some  states,  indeed,  (Cali- 
fornia for  example)  the  assessor  himself  may  demand  im- 
mediate payment  of  taxes  on  all  personal  property  insuffi- 
ciently secured  by  real  estate  and  may  even  seize  it  and  sell 
it  for  such  taxes  if  necessary.  This  happens  rarely,  how- 
ever, because  such  property  is  not  extensively  reached  any 
way. 

As  an  inducement  to  taxpayers  to  pay  their  taxes  early 
some  states  allow  a  rebate  or  discount  on  the  amount  due. 
Oregon,  for  instance,  allows  a  rebate  of  3%  if  the  taxes  are 
paid  about  a  month  before  the  expiration  of  the  period  dur- 
ing which  they  are  considered  regularly  due.*  West  Vir- 
ginia allows  a  rebate  of  2j4%.*  Kansas  allows  a  rebate  of 
5%  on  half  the  amount  of  the  taxes  if  the  whole  amount  is 
paid  when  the  first  half  is  due.*  Maryland  allows  a  rebate 
of  5%  or  4%  or  3%  according  as  the  taxes  are  paid  re- 
spectively 3  months,  2  months  or  i  month  before  they  be- 
come delinquent.*  In  Michigan  the  rebate  is  allowed  in  a 
different  form.*  Taxes  there  become  delinquent  on  March 
is-t.  On  all  taxes  that  are  paid  between  January  loth  and 
the  date  of  delinquency  a  collection  charge  of  4%  is  levied ; 
but  on  taxes  voluntarily  paid  before  January  loth  tiie  col- 
lection charge  is  only  1%.     It  is  also  to  be  noted  that  a 

*  Laws  of  Oregon,  sec.  3106 
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considerable  number  of  states  *  allow  the  property  taxes  to 
be  paid  in  two  installments,  at  intervals  of  about  six 
months,  in  order  that  the  burden  may  not  weigh  too  heavily 
on  the  taxpayer  at  any  one  time. 

If  the  taxes  are  not  paid  when  they  are  due  they  become 
delinquent  and  the  persons  upon  whom  the  legal  responsi- 
bility of  payment  rests  are  known  as  "  delinquents."  Usu- 
ally a  very  considerable  penalty  is  imposed  on  delinquents, 
although,  as  is  to  be  expected,  some  states  deal  less  harshly 
with  them  than  do  others.  Interest  is  practically  always 
charged  on  overdue  taxes  and  in  most  of  the  states  a 
penalty  is  added.  These  penalties  are  as  a  rule  in  the  form 
of  a  percentage  addition  to  the  taxes.  Thus  in  Ohio  and 
Virginia,  for  example,  a  penalty  of  5%  on  the  amount  due 
is  affixed;  in  Kentucky  such  penalty  is  6%;  in  Wyoming, 
8% ;  in  a  number  of  states  *  it  is  10%  while  in  Iowa,  Colo- 
rado and  Tennessee  it  amounts  to  1%  a  month.  South 
Dakota  levies  a  penalty  of  1%  after  the  first  month,  2% 
after  the  second  month  and  so  on,  besides  a  rate  of  interest 
of  1%  a  month.  In  South  Carolina  and  Washington  the 
penalty  is  15%.  In  California  the  penalty  is  15%  and  five 
months  later  an  additional  5%  is  charged.  In  North 
Dakota  a  penalty  of  5%  is  charged  on  delinquent  personalty 
and  interest  at  the  rate  of  i  %  a  month,  while  on  real  estate, 
the  original  penalty  is  3%  and  a  month  later  an  additional 
3%  is  charged  and  three  months  after  that  an  additional 
3%  and  five  months  after  that  an  additional  5%  is  added. 
In  some  states  the  interest  charged  is  at  a  rate  so  high  that 
it  may  be  considered  to  contain  an  appreciable  punitive  ele- 
ment,* whereas  in  a  few  of  the  states  mentioned  above  no 

1  California,  Colorado,  Indiana,  Iowa,  Kansas,  Nevada,  Ohio,  Oregon* 
South  Dakota  and  Washington. 
^  Idaho,  Indiana,  Minnesota,  Montana,  Nevada,  Ndbraska  and  Oregon. 
*  Kansas,  for  instance,  where  the  rate  is  10%. 
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interest  is  charged  in  addition  to  the  penalty  which  is  itself 
considered  sufficient.  In  all  of  the  states,  however,  after  a 
varying  length  of  time,  if  the  overdue  taxes  are  not  paid, 
the  property  of  the  delinquent  is  seized  upon  and  sold  at 
public  auction  according  to  rules  prescribed  by  law.^ 

In  the  seizure  of  the  property  of  delinquents,  movable 
property  is  always  taken  first  but  if  there  should  not  be 
enoug-h  of  that,  the  real  estate  of  such  delinquent  is  also 
seized  upon  and  sold.  Personalty  once  sold  is  practically 
forever  gone  but  the  law  always  provides  for  the  redemp- 
tion of  real  property  by  the  original  owner  (i.  e.  by  him 
from  whom  it  was  taken)  or  by  any  one  else  having  an  in- 
terest in  it.  Such  redemption  must,  however,  be  made 
within  a  limited  period  of  two  or  three  years  in  fairness  to 
the  purchaser  who  then  demands  that  he  be  given  a  clear  and 
unobstructed  title.  At  best  such  redemption  is  a  very  costly 
process  for  the  one  who  undertakes  it.  Thus  it  is  seen  that 
although  the  state  often  steps  in  and  saves  an  unfortumite 
debtor  from  having  all  of  his  property  taken  by  his  creditors 
who  may  have  just  claims  against  him,  still,  in  levying  its 
own  charges  no  consideration  is  allowed  to  stand  in  the 
way  of  a  full  liquidation  of  such  charge  when  once  it  has 
been  legally  imposed.  The  state's  lien  for  taxes  is  always 
a  first  lien  and  therefore  one  that  must  be  satisfied  before 
all  others. 

(2)  The  Property  Tax  on  Miseellaiwous  Corporations:^ 

The  property  of  what  we  have  called  miscellaneous  cor- 

*  The  autfhorities  for  each  state  for  the  statements  made  in  the  above 
paragraph  have  not  teen  given,  as  any  one  of  them  may  be  verified  by 
consulting  the  code  of  laws  of  the  sta4e  and  looking  in  the  index  of 
the  same  under  the  head  of  "  Delinquency." 
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porations  is  in  every  state  of  the  Union  taxed  in  one  form 
or  another.  The  differences  that  arise  from  state  to  state 
are  due  to  the  various  kinds  of  efforts  put  forth  to  reach  all 
of  the  property  of  a  corporation.  The  departure  from  the 
strict  theory  of  the  property  tax  in  states  like  New  York 
was  due  not  to  a  disbelief  in  the  theory  so  much  as  to  the 
inability  to  reach  all  the  property  according  to  that  theory. 

The  constitutions  of  some  ten  states  *  provide  that  the 
property  of  corporations  shall  be  taxed  in  the  same  way  as 
that  of  individuals  but  in  a  great  majority  of  the  states 
without  such  constitutional  provisions  the  property  of  cor- 
porations is  nevertheless  so  taxed.  The  points  of  interest 
that  arise  in  this  connection  have  to  do  simply  with  the 
methods  employed  in  reaching  and  assessing  all  such 
property. 

The  real  estate  of  corporations  is  everywhere  taxed  in 
the  same  way  as  is  the  real  estate  of  individuals.^  Cor- 
porate real  estate  is  listed  to  the  corporation  and  is  assessed 
by  the  local  authorities.  The  valuation  of  such  real  estate 
is  equalized  in  exactly  the  same  way  as  is  the  valuation  of 
the  real  estate  of  individuals  and  in  all  other  respects  the 
treatment  is  practically  the  same.  It  is  in  regard  to  per- 
sonalty— tangible  and  intangible — ^that  the  differences  arise. 

In  a  few  of  the  states  —  Colorado  and  Montana  for 
example — no  distinction  is  made  between  tangible  and  in- 
tangible property  in  the  process  of  listing  but  each  corpor- 
ation is  listed  as  a  business  unit.  The  whole  plant  is  con- 
sidered as  a  unit  and  the  determination  of  its  value  is  based 
upon  a  consideration  of  the  realty  and  the  personalty  and 

^  Alabama,  Idaho,  Iowa,  Kentucky,  Mississippi,  Nevada,  Ohio,  South 
Carolina,  Utah  and  Washington. 

*We  are  not  considering  here  the  special  corporations. 
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all  the  franchise  privileges.  Then  in  other  of  the  states  ^ 
the  realty  and  personalty  of  the  corporation  are  both  locally 
assessed  and  no  special  effort  is  made  to  reach  the  intangible 
property.  At  least  two-thirds  of  the  states  do,  however, 
have  special  provisions  for  reaching  all  intangible  property. 
This  special  provision  for  reaching  intangible  property 
has  for  the  most  part  taken  the  form  of  a  tax  on  capital 
stock.  This  tax  is  assessed  in  various  ways.  In  all  cases 
the  valuation  is  based  on  a  statement  made  to  the  local  or 
state  assessing  officers,  giving  under  oath  detailed  infor- 
mation concerning  the  property,  capital  stock,  earnings,  etc., 
of  each  corporation.  Such  valuation  is  more  commonly 
made  by  the  local  assessor  although  in  some  half  dozen  of 
the  states  the  duty  devolves  upon  the  state  officers.*  From 
such  statements  the  assessing  authorities  determine  the 
value  of  the  entire  capital  stock  of  the  plant,  although  they 
are,  of  course,  given  the  right  to  examine  the  books,  etc.,  of 
the  corporation.  From  the  aggr^ate  value  so  determined 
there  is  deducted  the  assessed  value  of  the  reaky  and  tang- 
ible personalty  and  such  indebtedness  as  may  be  allowed, 
although  in  some  states  *  the  assessed  value  of  realty  alone 
is  deducted  and  such  tangible  personal  property  as  there  may 
be  is  then  not  subject  to  separate  taxation.  Here  again  the 
assessing  authority  need  not  accept  the  valuation  as  given  in 
the  statement.  Sometimes  the  law  lays  down  a  rule  as  to 
what  factors  the  assessor  shall  take  into  account  in  deter- 

1  Arkansas,  Califorma,  Idaho,  Kentucky,  Louisiana,  Missouri  and 
Washington. 

'  Illinois,  Maryland,  Massachusetts,  North  Carolina.  Pennsylvania, 
and  Texas.  In  Illinois  the  assessing  authority  is  the  State  Board  of 
Equalization;  in  Indiana,  Maryland  and  Massachusetts,  the  state  tax 
commissioners. 

«  Maryland,  Massachusetts,  Rhode  Island,  Vermont,  West  Virginia, 
and  maybe  a  few  others. 
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mining  the  valuation  but  it  always  places  upon  him  the 
duty  of  making  sudi  a  determination  himself. 

The  assessment  thus  made  is  subject  to  review.  In  the 
states  where  there  is  the  assessment  by  the  local  authorities 
there  is  the  usual  review  by  the  local  boards  of  equaliza- 
tion. In  the  states  where  the  assessment  is  by  state  officers 
certain  special  means  of  appeal  are  provided  for  or  other- 
wise the  corporations  are  allowed  to  go  to  the  courts.  In 
Maryland  for  example  appeal  may  be  taken  to  the  comp- 
troller and  treasurer.  If  they  are  both  of  one  opinion  the 
assessment  that  they  make  stands  but  if  either  agrees  with 
the  tax  commissioner  (the  original  assessing  authority) 
the  latter's  assessment  stands.*  In  Massachusetts  appeal 
may  be  made  to  a  Board  of  Appeal — and  so  on. 

The  rate  of  the  tax  is  also  determined  in  most  cases  as  is 
the  rate  on  the  property  of  individuals.  In  Massachusetts, 
however,  the  rate  is  determined  by  the  average  rate  of  all 
taxation — state  and  local — upon  the  assessed  value  of  all 
the  property  in  the  state.  In  New  York,  the  rate  is  fixed  by 
law  and  varies  according  as  the  dividends  are  above  or 
below  6%.*  In  Pennsylvania  also  the  earnings  principle 
is  employed.  As  a  general  thing,  however,  the  intangible 
personalty,  after  it  has  once  been  assessed  is  dealt  with  as 
any  other  kind  of  property  and  bears  its  proportion  of  the 
various  state  and  local  rates. 

The  capital  stock  so  assessed  is,  in  most  cases,  assessed 
directly  to  the  corporation  although  in  some  states  *  the  as- 
sessment is  made  against  the  stockholders  while  the  cor- 
poration pays  all  or  a  part  of  the  tax.  It  seems  to  be  the 
custom  in  some  of  the  New  England  states  to  make  the  rc- 

^  Laws  of  Maryland,  art.  81,  sec.  144. 
*  Finance  Law,  ch.  24,  art.  ix,  sec.  182. 

•Alafbama,  Iowa,  New  Hampshire,  Rhode  Island,  Maryland,  Maine, 
and  Vermont 
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sident  shareholders  responsible  for  the  taxes  on  their  hold- 
ings while  the  corporation  itself  is  held  responsible  for  the 
taxes  on  the  shares  of  non-residents.*  In  the  states  where 
the  corporations  pay  the  taxes  for  the  shareholders  a  full 
list  of  the  shareholders  must  be  made  out  for  the  assessing 
authorities.  The  corporation  after  paying  the  taxes  may 
deduct  the  amount  of  the  same  from  the  dividends  and  it 
has  also  a  lien  on  the  shares  of  stock  to  the  amount  of 
such  taxes. 

The  taxes  are  payable  in  some  states  to  the  local  collect- 
ing authorities  and  in  others  like  New  York  and  Massachu- 
setts they  are  paid  directly  into  the  state  treasury.  Where 
they  are  paid  to  the  local  authorities  the  periods  of  payment 
etc.  conform  generally  to  those  fixed  for  the  taxes  oa  other 
property,  and  where  they  are  paid  directly  into  the  state 
treasury  the  time  of  payment  is  specially  fixed  by  law.  In- 
terest and  penalties  for  delinquency  are  also  provided. 
Money  fines  are  levied  if  the  required  statements  are  not 
seasonably  submitted,  the  corporation  is  fined  for  delin- 
quency in  payment  of  taxes  and  interest  is  charged  on  taxes 
overdue.  Shares  of  stock  and  the  property  of  corporations 
may  also  be  seized  and  sold  if  the  tax  is  not  ultimately  paid, 
just  as  the  property  of  individuals  is  dealt  with  under  simi- 
lar circumstances. 

(3)  The  Tax  on  the  Property  of  Certain  Special  Corporations: 
Banks  and  Banking  Companies:  The  property  of  banks 
has  been  almost  uniformly  regarded  with  peculiar  jealousy 
and  special  efforts  have  been  made  to  insure  the  listing  of 
all  bank  property  for  taxation.  The  methods  employed  in 
assessing  bank  property  are  exceptionally  uniform  through- 
out the  states  as  a  result  of  certain  United  States  Supreme 

*  Maine,  New  Hampshire,  Rhode  Island,  and  Vermont. 
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Court  decisions  and  the  general  success  of  the  scheme  cm- 
ployed.  The  shares  of  banks  are  one  of  the  few  kinds  of 
personal  property  that  bear  their  full  burden  of  taxation. 

The  real  estate  of  the  banks  is  assessed  in  all  respects  as 
is  the  real  estaite  of  individuals  so  that  no  particular  at- 
tention need  be  given  to  such  assessment. 

The  shares  of  stock  of  incorporated  banks, — ^state  and 
national — ^are  assessed  almost  uniformly  as  the  personal 
property  of  the  owners  at  the  place  where  the  bank  is  lo- 
cated. For  purposes  of  assessment  the  president  or  the 
casrhier  of  the  bank  must  make  out  a  sworn  statement  of  the 
capital  stock  of  the  company,  par  and  market  value  of  same, 
surplus  and  undivided  profits,  property,  etc.  and  a  full  list 
of  the  stockholders  with  their  residences,  holdings,  etc. 
This  statement  is  delivered  to  the  local  assessor,  whose 
duty  it  is  then  to  determine  the  assessable  value  of  such 
shares.  He  is  given  the  power  to  examine  the  bank's 
books,  subpoena  witnesses,  etc.  in  his  endeavor  to  get  at 
all  the  facts  that  are  relevant  to  such  valuation.  Some- 
times the  law  declares  what  factors  are  to  be  considered  in 
the  determination  of  such  assessable  value.  In  New  York, 
for  instance,  the  value  of  the  capital  is  considered  to  be 
made  up  of  the  amount  of  the  capital  stock,  the  surplus 
and  the  undivided  profits.  When  the  valuation  of  the  en- 
tire capital  is  made  the  assessed  value  of  the  bank's  realty 
is  deducted,  and  the  remainder  divided  by  the  number 
of  shares  gives  the  value  at  which  each  share  is  assessed. 
In  states  where  deductions  for  debt  are  allowed  to  be  made 
from  the  assessed  value  of  "  moneyed  capital "  the  same 
allowance  is  made  in  regard  to  bank  shares ;  that  is  to  say, 
an  individual  shareholder  in  such  states  may  have  deduc- 
tions made  from  the  assessed  value  of  his  bank  holdings  for 
such  amount  of  his  bona-fide  indebtedness  as  the  laws  of 
his  state  may  provide  in  the  case  of  other  moneyed  capital. 
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The  right  to  appeal  the  assessment  so  made  is  usually  pro- 
vided. Such  appeal  lies  in  most  cases  to  the  local  board 
of  equalization  or  to  the  courts.  In  Ohio,  however,  the 
Governor,  Auditor  and  Attorney  General  form  a  special 
board  of  appeal.* 

Against  the  value  assessed  the  regular  taxes  arc  levied 
and  the  bank  is  responsible  for  the  payment  of  the  same 
to  the  local  authorities.  For  the  taxes  so  paid,  however, 
the  bank  has  a  lien  against  the  stock  itself  and  it  may  deduct 
the  amount  of  such  taxes  from  the  dividends. 

The  general  plan  outlined  above  for  the  assessment  of 
banks  is  by  far  the  most  common  method  employed.  There 
are,  of  course,  certain  variations  from  this  general  method, 
a  few  of  which  may  be  referred  to.  In  Iowa,  for  instance, 
the  shares  of  state  banks  and  trust  companies  instead  of 
being  assessed  to  the  shareholders  are  assessed  to  the  cor- 
poration itself.*  In  Kentucky,  again,  the  assessment  of 
the  shares  of  national  banks  is  by  state  officers — Auditor, 
Treasurer  and  Secretary  of  State — and  the  state  tax  is 
paid  directly  into  the  state  treasury.*  In  Maryland,  Massa- 
chusetts, North  Carolina  and  Pennsylvania  also  the  taxes 
for  the  state  are  paid  directly  into  the  state  treasury.  Then 
in  the  New  England  states  *  and  one  or  two  others, 
the  bank,  instead  of  paying  the  tax  on  the  shares  of  all  the 
stockholders,  pays  the  tax  on  the  shares  of  non-resi- 
dents only.  Each  bank  must  send  to  the  town  or  other  local 
assessors  a  statement  showing  the  number  of  shareholders 
residing  in  such  town  or  other  local  district  and  the  amount 
of  their  holdings,  for  the  taxes  upon  which  such  residents 

1  Laws  of  Ohio,  sec.  2808.  ^  Laws  of  Iowa,  sec  1322. 

«  Laws  of  Kentucky,  1904 — ^"Act  for  providing  for  the  assessment  of 
the  shares  of  capital  of  national  banks." 
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are  then  held  personally  liable.  Finally  it  niay  be  said  that 
in  New  York  there  is  a  fixed  rate  of  1%  on  the  assessed 
value  of  the  shares.* 

Penalties  for  delinquency  and  interest  on  the  taxes  over- 
due are  of  course  uniformly  provided  and  the  payment  of 
the  taxes  due  can  be  enforced  by  the  seizure  and  sale  of 
the  stock  itself.  Considered  as  a  whole,  however,  there  is 
probably  less  friction  and  less  trouble  in  the  collection  of 
these  taxes  than  in  the  collection  of  any  other  portion  of  the 
property  tax. 

Quasi-Public  Corporations:  The  growth  of  the  public 
service  corporation  introduced  another  difficulty  in  the  oper- 
ation of  the  general  property  tax.  These  quasi-public  or- 
ganizations dependent  upon  public  franchises  or  privileges 
of  one  kind  or  another,  which  as  population  advanced  be- 
came always  more  and  more  valuable,  had  early  to  be  sub- 
jected to  special  methods  of  inquisition  and  valuation  in 
order  that  they  might  bear  at  least  an  approximately  just 
share  of  the  public  burden. 

Various  attempts  were  made  with  this  end  in  view.  In 
general  the  process  was  one  of  centralization  in  financial 
administration  —  a  centralization  that  seems  destined  to 
continue  in  its  various  phases  as  the  great  corporations  of 
all  kinds  widen  ever  more  their  operations.  The  wonder- 
ful centralization  that  has  been  going  on  in  all  our  political 
life  can,  indeed,  find  a  very  large  measure  of  its  explanation 
in  the  industrial  expansion  that  has  characterized  our  his- 
tory since  the  Civil  War.  Foremost  in  this  industrial  ex- 
pansion come  the  great  railroads  and  other  quasi-public  cor- 
porations which  have  leaped  beyond  the  mere  boundaries  of 
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barriers  and  the  prospects  of  trade.  It  is  because  of  their 
pre-eminent  position  in  this  field  of  industrial  expansion 
that  the  tendency  toward  centralized  control  in  financial  and 
other  matters  has  been  mo5t  marked  in  connection  with 
such  quasi-public  corporations  and  that  is  why  it  becomes 
of  more  than  ordinary  interest  to  consider  them  at  this  place. 

In  a  large  majority  of  the  states  these  corporations  that 
we  have  in  mind  —  namely  the  railroad,  telegraph,  tele- 
phone, sleeping-car,  express,  tank-line,  fast-freight,  pipe- 
line, etc.,  corporations — are  still  subject  to  the  general 
property  tax.  Various  modifications  of,  and  additions  to, 
the  theory  of  the  general  property  tax  can,  of  course,  be 
found  from  state  to  state; — in  New  York  for  instance  the 
tax  is  frankly  abandoned  for  state  purposes  and  a  tax  based 
upon  earnings  is  substituted — ^but  these  modifications  in- 
terest us  here  only  in  a  general  way.  Our  purpose  at  this 
point  is  to  give  some  account  of  the  means  employed  in 
those  states  where  the  property  tax  is  still  in  vogue,  for 
arriving  at  a  just  estimate  of  the  value  of  the  property  upon 
•which  these  various  corporations  should  be  taxed. 

Assessment:  The  assessment  of  such  corporate  property 
is  generally  entrusted  to  a  single  state  board.  As  in 
Iowa,  for  example,  the  Executive  Council  is  the  assessing 
body  for  railways,  as  well  as  telegraph,  telephone,  etc. 
companies,  so  in  most  of  the  other  states  similar  boards  are 
entrusted  with  the  same  powers.  Of  course,  there  are  vari- 
ous departures  from  this  rule.  In  Ohio,  for  example,  the 
assessment  of  the  property  of  each  railroad  company  is 
entrusted  to  a  board  composed  of  the  auditors  of  the  coun- 
ties through  which  such  company's  lines  extend,^  while  the 
other  corporations  are  assessed  by  a  State  Board  of  Ap- 
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Treasurer  and  Attorney  General.*  In  general  however 
the  rule  holds  good  and  no  attempt  will  be  made  to  point 
out  the  exceptions. 

This  board  is,  in  about  half  the  states,  the  State  Board 
of  Equalization.  In  a  few  others — Tennessee  for  ex- 
ample— it  is  composed  of  the  railway  commissioners.  In 
Vermont  on  the  other  hand,  the  Tax  Commissioner  is  the 
assessing  authority.'  In  Virginia  the  Corporation  Com- 
mission '  and  in  West  Virginia  the  Board  of  Public  Works 
acts  in  the  capacity  referred  to;  *  in  Wisconsin  the  Tax 
Commissioner  and  the  first  and  second  assistants.*  In 
Georgia  the  Comptroller  General  on  the  statement  of  the 
local  authorities  determines  the  assessment  upon  which  the 
state  tax  is  levied.*  In  Florida  the  Comptroller  acts  with 
the  advice  and  consent  of  the  Treasurer  and  the  Attorney 
General.^  In  Kansas  the  Lieutenant-Governor,  Secretary  of 
State,  Treasurer,  Auditor  and  Attorney  General  form  a 
State  Board  of  Assessors.*  In  Kentucky  the  assessment 
is  made  by  the  Railroad  Commission.*  In  Texas  the  as- 
sessing board  is  composed  of  the  Comptroller,  Secretary  of 
State  and  Tax  Commissioner.**  In  these  various  ways 
then,  is  the  assessing  authority,  for  railroads  and  similar 
corporations,  constituted. 

It  must  be  noted,  however,  that  in  a  few  states  ^^  the  as- 

*  Supra,  sec.  2778.  »  Laws  of  Vermont,  sec.  547  et  seq. 
«  Sec  Constitution  of  Virginia. 

*  Laws  of  West  Virginia,  1905,  ch.  35. 

*  Laws  of  Wisconsin,  1903,  ch.  315. 

*  Laws  of  Georgia,  sec.  779  et  seq. 

'  Laws  of  Florida,  title  6,  ch.  i,  sec.  2j6. 

*  Lawjt  nf  Kansas.  «ec.  7^SI  ei  sea. 


Digitized  by 


Google 


154  THE  BUDGET  IN  AMERICAN  COMMONWEALTHS    [270 

sessment  is  chiefly  in  the  hands  of  the  local  authorities, 
while  in  such  states  as  have  done  away  with  the  general 
property  tax  on  these  corporations  for  state  purposes,  the 
realty  and  tangible  personalty  is  nevertheless  assessable  by 
the  local  authorities  for  local  purposes.  In  some  states 
also  the  realty  and  tangible  personal  property  is  locally  as- 
sessed while  "  franchise  "  or  "  capital  stock  "  is  assessed 
by  the  state  authorities.  Distinctions  of  this  kind  are  how- 
ever too  numerous  to  warrant  our  considering  them  in  detail 
here. 

In  all  cases  there  is  required  as  the  first  step  in  the  pro- 
cess of  valuation  a  sworn  statement  from  a  responsible  dfi- 
cer  of  the  company.  These  statements  vary  somewhat  ac- 
cording to  the  particular  kind  of  business  to  which  they  re- 
fer (i.  e.  railroad,  telegraph,  express,  etc.)  and  they  are 
more  or  less  comprehensive  and  detailed  as  the  laws  of 
the  several  states  and  the  regulations  of  the  assessing  au- 
thorities may  determine.  The  uniform  aim  is  to  get  an 
adequate  collection  of  facts  according  to  which  the  value  of 
the  property,  or  the  base  upon  which  the  tax  is  to  be  levied, 
may  be  determined. 

The  details  of  these  statements  as  was  stated  above,  differ 
according  to  the  character  of  the  business  but  as  an  example 
that  may  be  considered  more  or  less  typical  of  all  of  them, 
there  can  be  given  an  outline  of  the  statement  required  by 
the  laws  of  Iowa  to  be  made  out  for  the  Executive  Council 
by  railroad  companies.*  Iowa  was  chosen  purely  at  random. 
I.  Whole  number  of  miles  of  railway  owned,  operated  or 
leased,  within  and  without  the  state.  2.  Whole  number 
of  miles  owned,  etc.,  within  the  state  including  double  and 
side  tracks. — mileagre  of  main  lines  and  branch  lines  to  be 
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track  in  each  county.  (For  telegraph  and  telephone  com- 
panies these  points  would  have  to  do  with  wire  mileage  and 
the  number  of  poles,  etc.,  while  for  sleeping-car,  express,  etc., 
companies,  car-mileage  or  miles  of  line  over  which  the  com- 
panies operate  would  be  required).  3.  Detailed  statements 
showing  real  estate  in  each  county  including  right-of-way, 
roadbed,  etc.  and  estimated  value  thereof.  4.  A  full  state- 
ment of  the  cost  and  actual  present  value  of  all  buildings  of 
every  description  owned  by  said  railway  company  not 
otherwise  assessed.  5.  Total  number  of  ties  per  mile  with- 
in the  state.  6.  Weight  of  rails  per  yard  in  main  line, 
double  tracks  and  side  tracks.  7.  Number  of  miles  of  tele- 
graph lines  owned  and  used  within  the  state.  8.  Total 
number  of  engines;  passenger,  freight,  etc.,  cars,  and  num- 
ber of  each  class  in  the  state,  each  class  being  valued  separ- 
ately. 9.  Any  and  all  other  movable  property  classified  as 
the  Executive  Council  may  determine.  10.  Gross  earnings 
of  entire  road  and  gross  earnings  in  state.  11.  Operating 
expenses  of  entire  road  and  operating  expenses  in  state. 
12.  Net  earnings  of  entire  road  and  net  earnings  in  state.* 
Usually  also,  a  detailed  statement  of  the  financial  organiza- 
tion of  the  company  is  required — ^the  amount  of  the  capital 
stock,  the  number  of  shares,  a  statement  of  dividends  de- 
clared for  specified  periods  in  the  past,  the  par  and  market 
value  of  the  shares,  the  highest  price  paid  for  shares  dur- 
ing the  year  past  and  also  the  lowest  price  in  the  market 
operations,  a  detailed  statement  of  the  bonded  indebtedness, 
etc.  Very  often  also  the  law  explains  carefully  what  the 
various  subdivisions  shall  contain.  The  railways,  for  ex- 
ample, are  fond  of  including  improvements  in  operating  ex- 
penses, so  that  in  a  considerable  number  of  states  the  law 
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at  least  what  may  not  be  so  considered.^  These  are,  how- 
ever, some  of  the  finer  points  that  cannot  be  taken  up  within 
the  limits  of  this  treatise. 

These  statements  made  under  oath  by  a  responsible  officer 
of  the  company  concerned  constitute,  then,  the  basis  upon 
which  the  valuation  of  the  company's  property  is  made.  In 
no  case,  however,  need  the  assessing  authority  limit  itself 
to  this  statement.  Just  as  the  local  assessor  may  interro- 
gate and  examine  the  individual  so  the  authority  assessing 
the  property  of  these  corporations  may  examine  their  books, 
subpoena  officers  and  witnesses  and  thus  attempt  to  discover 
for  itself  the  various  facts  requisite  for  a  just  estimate  of 
their  property. 

The  factors  to  be  considered  in  such  valuation  sometimes 
are  and  sometimes  are  not  prescribed.  In  some  states  the 
assessing  authorities  are  allowed  to  determine  for  them- 
selves the  principles  according  to  which  the  valuation  is  to 
be  made  while  in  others  the  process  of  determining  the 
valuation  is  set  down  in  the  law  or  emphasis  is  at  least  laid 
upon  certain  considerations  that  from  the  standpoint  of  the 
law  are  especially  important.  In  Kansas  for  instance  the 
state  board  may  assess  the  various  properties  "  as  it  deems 
just,"  *  while  a  few  examples — ^having  to  do  mostly  with 
railroad  property — may  be  given  to  illustrate  the  opposite 
tendency.  In  Iowa  the  law  specifically  directs  that  the 
gross  earnings  per  mile  are  to  be  considered  in  assessing 
value.*  In  North  Carolina  the  law  directs  that  the  Cor- 
poration Cc«nmission  shall  first  determine  the  value  of  the 
tangible  property  of  each  division  or  branch  of  railway  and 
directs  further  that,  in  this  connection,  the  cost  of  replace- 

1  See.  for  cxamole.  Laws  of  Iowa,  sec.  i.ris. 
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ment  and  dq)rccia'tion  are  to  be  considered.  It  directs  the 
Commission  in  the  next  place  to  assess  the  value  of  the 
franchise — such  value  to  be  determined  by  due  considera- 
tion of  gross  earning^  as  compared  with  the  operating  ex- 
penses and  particularly  by  consideration  of  the  value  placed 
upon  the  whole  property  by  the  public  (the  value  of  the 
physical  property  being  deducted) as  evidenced  by  the  mar- 
ket value  of  the  capital  stock,  certificates  of  indebtedness, 
etc.,  the  value  of  which  is  based  upon  earning  capacity. 
The  aggregate  value  of  the  tangible  property  and  the  fran- 
chise is  then  to  be  the  true  value  for  ad- valorem  taxation.* 
In  South  Carolina  the  Board  is  directed  to  determine  the 
true  cash  value  of  the  whole  property  first  and  the  rule  is 
laid  down  that  the  market  or  actual  value  of  the  entire 
capital  stock  together  with  the  aggregate  amount  of  mort- 
gages or  liens  shall  be  deemed  the  true  cash  value.*  Texas 
has  a  similar  provision.* 

The  most  interesting  point  in  this  connection,  however, 
depends  upon  the  fact  that  most  of  these  corporations  are 
corporations  engaged  in  interstate  trade.  The  various 
lines  of  railway,  telegraph,  etc.,  companies  go  beyond  the 
bounds  of  a  single  state  and  consequently  they  are  liable 
for  taxation  in  any  particular  state  only  on  such  part  of 
their  property  as  can  be  rightly  considered  to  be  within 
such  state.  This  introduces  a  host  of  difficulties  and  throws 
upon  the  assessing  authority  in  each  state  the  nice  task  of 
determining  what  share  of  the  property  of  each  of  such  cor- 
porations is  to  be  taxed  in  the  state  concerned. 

Here  it  becomes  necessary  to  distinguish  more  parti- 
cularly between  the  different  classes  of  corporations  owing 
to  the  differences  in  the  nature  of  their  businesses. 
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For  railways  the  most  common  principle  employed  in  ap- 
portioning the  value  of  the  entire  property  as  estimated  by 
the  assessing  authority  is  that  of  mileage.  This  principle 
is  based  on  the  theory  that,  considering  the  railroad  as  an 
organized  whole,  the  value  mile  for  mile  is  about  the  same. 
An  average  value  per  mile  is  thus  determined  and  such  aver- 
age multiplied  by  the  number  of  miles  of  line  in  the  state 
gives  the  valuation  that  is  made  the  basis  of  the  assess- 
ment. In  some  cases  allowance  is  made  for  especially  good 
terminal  facilities  or  for  considerations  of  similar  import 
in  other  states,  but  this  is  not  the  general  practice.  Whether 
the  average  value  per  mile  is  determined  or  not  it  may  be 
said  that,  in  r^^rd  to  railroads,  the  proportion  of  the  value 
of  any  corporation's  property  taxable  in  a  particular  state  is 
determined  by  the  ratio  of  the  mileage  of  the  company's 
lines  in  such  state  to  the  entire  mileage  within  and  without 
the  state.  The  very  general  practice  is  to  include  in  such 
apportionment  only  such  property  as  is  used  in  the  railway 
business  itself — property  that  would  in  any  event  be  con- 
sidered an  integral  part  of  the  business — while  other  prop- 
erty, owned  by  the  railway  company  but  not  directly  used 
in  connection  with  its  business,  is  locally  assessed. 

The  property  of  telephone  and  telegraph  companies  is 
similarly  apportioned  according  to  wire  mileage  in  each 
state.  Either  the  average  value  of  the  property  per  mile  of 
wire  is  determined  and  the  mileage  in  the  state  used  as  a 
multiplier  or  an  apportionment  of  the  value  of  the  property 
as  a  whole  based  on  the  proportion  of  total  wire  mileage  in 
the  state  is  made,  to  determine  what  amount  of  the  com- 
pany's property  is  taxable  in  any  particular  state.     In  a  few 
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assessed  and  in  a  few  other  states  ^  the  tax  on  the  property 
of  these  companies  takes  the  form  of  an  arbitrary  rate  per 
mile  of  wire  or  per  instrument,  in  which  case,  of  course, 
the  theory  of  the  property  tax  is  departed  from  and  an  ap- 
portionment of  the  value  of  the  property  as  a  whole  is  ob- 
viously unnecessary. 

In  the  apportionment  of  the  valuation  of  the  property  of 
sleeping-car,  express,  fast-freight  lines  and  similar  com- 
panies somewhat  different  principles  are  employed. 

The  nx>st  common  method  of  apportioning  the  property 
of  sleeping-car  companies  is  on  the  basis  of  the  mileage  of 
lines  over  which  a  company  operates  within  and  without  the 
state.  That  is  to  say,  the  ratio  of  the  mileage  over  which 
the  company  operates  -within  a  state  to  the  entire  mileage 
over  which  the  company  operates  determines  the  proportion 
of  its  property  which  is  taxable  in  such  state.  This  method 
is  employed  in  some  seventeen  states.*  In  some  of  these 
states,  however,  all  realty  and  tangible  personalty  is  locally 
assessed  and  the  apportionment  refers  only  to  the  assessed 
value  of  the  "  franchise  "  or  the  "  capital  stock  "  in  all  of 
which  cases  allowance  is  made  of  course  for  the  property 
locally  assessed. 

Another  method  employed  in  apportioning  such  valuation 
IS  based  on  the  mileage  actually  made  by  the  company's 
cars  rather  than  the  miles  of  line  over  which  the  company 
operates.  In  Missouri,*  for  example,  sleeping-car  and 
similar  companies  have  to  make  the  usual  annual  report,  in- 
cluding a  statement  of  the  mileage  made  by  their  cars  in 

*  California,  Connecticut,  Mississippi  and  Texas. 

*  Arkansas,  Georgia,  Indiana,  Kentixky,  Colorado,  Louisiana,  Massa- 
chusetts, Michigan,  North  Carolina,  North  Dakota,  Ohio,  Oregon, 
South  Carolina,  South  Dakota,  Texas,  Virginia,  Wisconsin  and  Wy- 
oming. 

*  Laws  of  Missouri,  sec.  9345. 
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the  state  and  the  average  mileage  per  day  of  the  cars  of 
the  particular  class  covered  by  the  statement.  The  rail- 
road companies  must  also  furnish  a  mileage  statement  for 
whatever  number  of  such  cars  they  may  have  used.  The 
state  board  then  takes  the  average  mileage  per  day  of  cars 
of  each  class  and  divides  the  total  mileage  of  the  cars  of 
each  class  by  such  average  mileage  and  the  quotient  rep- 
resents the  number  of  the  cars  of  each  class  that  are  esti- 
mated to  have  been  necessary  to  make  the  total  mileage  and 
upon  such  nurhber  of  cars  is  the  assessment  based.^  In 
Nebraska  on  the  other  hand,  the  method  employed  is  based 
on  monthly  averages.*  The  railway  companies  must  in 
the  first  instance  report  the  number  of  sleeping,  etc.  cars 
used  during  each  month  of  the  year  for  which  the  state- 
ment is  made  and  also  the  number  of  miles  each  month  such 
cars  have  been  run  on  such  railway  and  the  total  mileage 
each  car  made  within  and  without  the  state.  The  law  further 
provides  that  the  average  number  of  such  cars  used  by  such 
railway  corporation  each  month  and  the  assessed  value  of 
said  cars  shall  bear  the  same  proportion  to  the  entire  value 
thereof  that  the  monthly  average  number  of  miles  that  the 
cars  have  been  run  in  the  state  shall  bear  to  the  monthly 
average  number  of  miles  that  said  cars  have  been  run  within 
and  without  the  state. 

In  most  of  the  ofher  states  not  already  referred  to  the 
property  of  the  sleeping-car  and  similar  companies  is  as- 
sessed by  the  local  authorities  although  there  are  in  addition 
privilege  taxes,  license  taxes  or  taxes  on  gross  receipts.  A 
word  will  be  said  about  these  taxes  later,  so  that  further  con- 
sideration of  them  may  be  waived  at  this  point. 
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about  half  the  states  by  the  state  authorities/  although  in 
some  of  these  states — just  as  in  the  case  of  sleeping,  etc. 
car  companies, — the  real  estate  and  the  tangible  personalty 
may  be  locally  assessed.  Where  there  is  assessment  of  the 
whole  or  a  part  of  the  property  by  the  state  authorities  the 
basis  of  the  apportionment  is  uniformly  the  mileage  of  the 
lines  over  which  a  company  operates.  This  is  obviously  the 
only  practicable  method  since  the  express  companies  do  a 
large  part  of  their  business  in  the  cars  owned  by  the  rail- 
way companies.  In  the  other  half  of  the  states  there  is, 
as  has  been  said,  a  local  assessment  of  real  estate  and 
tangible  personalty  while  the  state  levies  simply  an  arbi- 
trary license  or  privilege  tax  or  a  percentage  tax  on  gross 
receipts. 

Most  states  assess  the  property  of  fast-freight  and  simi- 
lar companies  in  about  the  same  way  as  they  do  express 
companies.  The  apportionment  of  the  valuation  when  the 
assessment  is  made  by  the  state  authorities,  is  for  the  most 
part  according  to  mileage  operated  over  within  and  with- 
out the  state.  In  Colorado  *  and  Iowa,"  however,  the  ap- 
portionment is  based  simply  on  the  mileage  actually  made 
by  the  cars  of  a  company,  within  and  without  the  state. 
In  Kansas  each  company's  statement  —  which  is  supple- 
mented by  one  from  the  railroads — must  show  the  ag- 
gregate number  of  car-days  made  by  its  cars  on  the  several 
lines  of  railroad  in  the  state  during  the  year  which  the 
statement  covers,  and  also  the  total  number  of  cars  owned. 
The  Board  of  Railway  Assessors  divides  the  total  number 
of  car-days  so  ascertained  by  the  number  of  days  in  the  pre- 
ceding year  and  the  quotient  so  obtained  constitutes  the 

1  About  th€  «anie  states  that  were  referred  to  in  cotmectioii  with 
sleeping-car  companies. 
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number  of  cars  on  which  the  company  is  assessed.  A  car- 
day  represents  each  day  that  a  car  is  used  or  operated  in  tfie 
state.  In  other  words,  the  average  number  of  cars  used  in 
the  state  during  the  preceding  year  is,  in  Kansas,  made  the 
basis  of  the  assessment  and  the  valuation  represents  the 
average  cash  value  of  such  average  number  of  cars  for  each 
class.*  The  same  system  is  in  vogue  in  Michigan.'  In 
Wyoming  the  assessment  is  based  on  the  average  number 
of  cars  used  as  determined  by  the  average  mileage  per  day 
of  the  cars  of  each  class  compared  with  the  total  mileage 
for  the  year — just  as  in  Missouri  the  assessment  of  sleep- 
ing-car companies  is  made." 

In  the  other  states,  not  already  referred  to  in  this  con- 
nection, there  is  simply  the  local  assessment  of  the  property 
of  these  corporations  by  the  local  authorities,*  or  there  are 
in  addition  to  such  local  assessments,  "  privilege  *'  taxes 
or  taxes  based  on  receipts  and  earnings.* 

Equalization:  In  determining  the  valuation  of  the  prop- 
erty of  these  various  classes  of  quasi-public  corporations 
they  are  as  a  rule  given  the  right  to  be  heard.  Each  com- 
pany is  given  an  opportunity  to  explain  its  statement  to  the 
assessing  authority  and  to  make  whatever  plea  in  connection 
therewith  that  it  sees  fit.  In  a  good  many  cases  when  the 
valuation  has  been  once  fixed  such  valuation  is  final  al- 
though in  some  states  a  rehearing  is  specifically  provided 
for.'     In  Colorado  after  the  valuation  has  been  fixed  a 

*  Laws  of  Kansas,  1905,  ch.  500. 

'  Laws  of  Michigan,  15)05,  no.  282. 
■  Laws  of  Wyoming,  1901,  ch.  81. 

*  Montana,  Nevada,  Washington,  Idaho,  California,  South  Dakota, 
Tennessee,  Connecticut  and  New  Hampshire. 
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company  feeling  itself  aggrieved  may,  within  a  prescribed 
time,  file  a  petition  of  complaint  with  the  Governor.*  The 
Governor  calls  a  meeting  of  the  State  Board  and  the  com- 
plaints are  heard.  In  Kentucky,  Mississippi  and  Montana 
also  the  companies  may  appeal  for  a  rehearing  and  in  Wis- 
consin and  Wyoming  a  similar  right  of  review  is  provided. 
In  other  states  an  action  at  law  is  provided  for.^  In  Ten- 
nessee the  Governor,  Treasurer  and  Secretary  of  State  form 
a  special  board  of  equalization  for  railway,  teleg^ph  and 
telephone  property.*  Where  there  is  simply  the  local  as- 
sessment the  metliods  of  review  are  those  employed  in  the 
case  of  other  property.  In  Ohio,  however,  where  railways 
are  assessed  by  boards  composed  of  the  county  auditors,  as 
was  explained  above,  there  is  a  special  board  of  equaliza- 
tion composed  of  the  Auditor  of  State,  Treasurer,  and 
Commissioner  of  Railroads  and  Telegraph.*  When  the 
valuation  has  been  finally  determined  the  next  task  that 
presents  itself  has  to  do  with  fixing  the  rate  to  be  levied 
on  such  valuation. 

Determination  of  the  Tax:  The  methods  employed  in  cal- 
culating the  rate  are  various.  The  most  common  method  is 
to  apportion  the  entire  valuation,  as  fixed  by  the  Board, 
among  the  smaller  political  divisions  in  proportion  to  mile- 
age of  lines  for  railway,  telegraph  and  telephone  companies 
and  in  proportion  to  mileage  operated  upon  for  the  other 
companies.  In  such  cases  the  local  authorities  are  charged 
with  the  duty  of  computing  the  various  taxes  due  on  such 
property  in  exactly  the  same  way  as  they  do  on  the  property 

^  Laws  of  Colorado^  Supplement,  1905.  sec.  3899. 
2  Georgia,  Louisiana,  New  Hampshire,  New  Jersey,  and  West  Vir- 
ginia. 
»  Laws  of  Tennessee,  Supp.  1897-1903,  sec.  824-859. 
♦  Laws  of  Ohio,  sec.  2871. 
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of  individuals.  Similarly  where  there  is  at  the  outset  only 
a  local  assessment  the  local  authorities  compute  the  various 
amounts  due.  But  in  some  states  where  the  assessment  of 
all  or  a  part  of  the  property  of  these  corporations  is  made  by 
the  state  authorities,  these  same  authorities  compute  the 
taxes  to  be  levied  on  such  property  for  state  purposes.^ 
Ordinarily  the  rate  is  simply  the  general  state  rate  on  all 
property  while  the  local  rates  are  separately  levied,  but  in 
some  four  of  the  states  *  the  attempt  is  made  to  levy  the 
average  rate  of  all  taxes  levied  on  other  property  through- 
out the  state.  In  Michigan,  for  instance,  the  proper  local 
authorities  must  send  in  to  the  state  authorities  full  records 
of  the  assessed  valuation  of  all  property  and  of  all  taxes 
levied  upon  such  property  within  their  respective  jurisdic- 
tions. These  are  then  totaled  for  the  whole  state  and  the 
average  rate  is  determined  by  dividing  the  total  taxes  by 
the  total  valuation.  In  Michigan  this  tax  is  in  lieu  of  all 
other  state  and  local  taxes  except  special  assessments.  In 
the  other  three  states  referred  to  a  similar  determination 
is  made.' 

Collection:  However  then  the  rate  be  determined — ^by  the 
state  or  by  the  local  authorities  —  the  amount  chargeable 
to  each  company  is  calculated.  This  amount  is  then  certi- 
fied by  the  proper  authority  to  the  company  charged  with 
the  tax  and  within  the  time  prescribed  by  law  the  tax  must 

1  California,  Florida,  Georgia,  Massachusetts,  Michigan,  New  Hamp- 
shire, North  Carolina,  Tennessee,  Virginia,  West  Virginia  and  Wis- 
consin for  the  property  of  railroads  and  most  of  the  other  quasi-public 
corporations. 
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be  paid.  And  without  going  into  detail  it  may  be  said  that 
just  as  in  the  case  of  individuals  penalties  are  inflicted  for 
delinquency  and  interest  is  charged,  so  with  these  big  cor- 
porations heavy  penalties  are  levied  upon  delinquents,  in- 
terest is  charged  on  the  taxes  overdue  and  their  property 
may  be  seized  and  sold  if  the  taxes  are  not  ultimately  paid. 

(4)  Critical  Remarks: 

It  would  seem  hardly  necessary  in  this  place  to  say  much 
by  way  of  criticism  of  the  general  property  tax  as  employed 
in  our  states.  This  tax  has  been  so  generally  criticized  by 
writers  on  Finance  that  the  merest  tyro  in  the  subject  in 
this  country  is  familiar  with  most  of  its  defects.  To  some 
extent,  therefore,  our  efforts  here  may  constitute  a  work 
of  supererogation  but  they  will  at  least  serve  the  purpose  of 
emphasizing  some  of  the  criticisms  from  the  point  of  view 
of  this  chapter. 

Here  we  are  not  concerned  with  the  theory  of  the  prop- 
erty tax  although  that  itself  is  unsound.  We  are  concerned 
only  with  the  realization  of  this  theory  in  practice.  In  other 
words  we  have  to  deal  only  with  the  means  employed  for 
collecting  the  tax.  But  in  this  connection  it  must  be  said 
that  the  weightiest  and  most  numerous  criticisms  that  have 
been  brought  against  the  property  tax  relate  to  this  very 
question  of  administration. 

The  most  comprehensive  and  thorough  criticism  of  the 
general  property  tax  is  to  be  found  in  Professor  E.  R.  A. 
Seligman's  "  Essays  in  Taxation."  As  a  matter  of  fact 
there  is  nothing  left  for  anybody  else  to  do  except  to  add 
more  and  later  illustrations  to  clinch  what  is  already  an 
invincible  argument.     Therefore  it  is  frankly  admitted  thait 
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the  administration  of  the  general  property  tax  is  saturated 
with  error  and  injustice. 

The  first  great  criticism  that  must  be  brought  against  the 
administration  of  the  tax  is  that  under  our  political  con- 
ditions it  is  practically  impossible  to  assess  the  tax  imi- 
formly.  The  law  requires  that  all  property  be  assessed  at 
"  fair  cas-h  value "  or  "  market  value."  It  is  sometimes 
provided  that  only  a  percentage  of  such  value  be  taken  as 
the  assessed  valuation,  but  as  this  applies  uniformly  through- 
out the  state  that  fact  itself  has  no  particular  significance. 
The  cash  or  market  value  must  in  any  case  be  first  deter- 
mined. In  all  cases  the  local  assessor  is  under  oath  to  carry 
out  the  provisions  of  the  law  in  the  process  of  valuation 
and  his  general  oath  is  trsually  buttressed  by  special  oaths 
before  and  after  the  actual  process  of  valuation  is  under- 
taken and  completed.  But  here,  right  at  the  outset,  the  ad- 
ministration fails.  The  assessors  voluntarily  or  under  poli- 
tical compulsion  forget  and  violate  their  oaths.  Piirtizan- 
ship  and  other  causes  lead  to  glaring  injustice  in  the  assess- 
ment of  the  property  of  individuals  in  the  same  assessment 
district  and  the  desire  to  ingratiate  themselves  into  the  favor 
of  their  constituents  leads  the  assessors  to  vie  with  each 
other  in  bringing  down  the  general  valuation  of  their  dis- 
tricts as  far  as  possible.  As  Professor  Seligman  points 
out,  the  "  official  reports  abound  with  complaints  and  open 
confessions  that  property  is  assessed  all  the  way  from  par 
to  one  twenty-fifth  of  the  actual  value."  * 

The  report  *  of  the  Committee  on  Double  Taxation  in 
Vermont  shows  that  the  assessors  in  the  towns  frankly  ad- 


1     x1 ^ ^..^  J  V — ^1..^     ^£     ■^.,^.>..^-4  .» 
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tice  here  involved  is  supposed  to  be  remedied  by  subsequent 
equalization,  but  the  further  removed  from  the  local  dis- 
tricts these  tribunals  of  equalization  are  the  more  difficult 
does  it  become  for  them  to  equalize  valuations  in  a  degree 
even  approximating  uniformity.  In  the  assessment  of  rail- 
road and  similar  property  the  difficulty  is  obviated  some- 
what by  having  the  state  assessing  boards  as  was  shown 
above — but  it  is  notorious  that  such  property  is  not  assessed 
on  as  high  a  basis  as  is  other  property  in  general  through- 
out the  states.  The  sinister  influence  of  the  corporations 
has  been  too  strong  in  the  central  state  boards.  It  may  be 
said  then  that  the  first  great  canon  of  just  taxation — that 
requiring  a  tax  to  be  uniform  throughout  the  area  in  which 
it  is  applied — is  violated  at  the  very  beginning  in  the  ad- 
ministration of  the  general  property  tax. 

The  second  great  criticism  that  must  be  brought  against 
the  administration  of  the  general  property  tax  in  the  states 
is  that  it  is  not  equally  assessed  on  persons  liable  to  the 
tax.  Every  state  in  the  Union  requires  persons  in  legal 
possession  of  taxable  property  to  list  the  same  for  taxation. 
In  New  York  for  example  there  is  found  the  broad  require- 
ment that  assessors  ascertain  the  names  of  taxable  persons 
and  their  property.^  In  Ohio  the  law  requires  "  every  per- 
son of  full  age  and  sound  mind  "  to  list  his  property.'  In 
Indiana  the  law  requires  the  assessor  to  call  upon  each  and 
every  person  in  the  township  for  a  list.*  But  here  again 
the  assessors  generally  are  forgetful  of  their  oaths  and  in 
not  a  few  cases  it  is  impossible  for  them  to  carry  out  the 
provisions  of  the  law.  In  the  rural  districts  where  popu- 
lation is  sparse  not  many  can  escape  the  assessor  but  in  the 

I  /^•-..-  ^/  v^«,  V/>rk.  ch    oA.  art.  II.  «CC.  20. 
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cities  it  is  impossible  for  the  assessor  to  discover  all  those 
that  are  taxable  and  it  is  equally  impossible  for  him  to  call 
in  person  on  each  and  every  person  in  his  district  and  re- 
quire such  person  to  make  out  a  tax  list.  The  result  is 
that  great  nimibers  of  those  who  are  liable  to  taxes  on  per- 
sonal property  escape  taxation  altogether  and  the  burden 
of  the  whole  tax  comes  to  be  shifted  more  and  more  to  real 
estate.  Personal  property  has  slipped  and  is  slipping  in 
ever-growing  proportion  from  the  tax  lists.  This  is  a  mat- 
ter of  common  knowledge.  According  to  the  Report  of 
the  New  York  State  Board  of  Tax  Commissioners,  although 
in  1867  realty  paid  74.61%  of  the  tax  on  property  while 
personalty  paid  25.29%  still,  by  1904,  real  estate  paid 
90.64%  while  personalty's  sihare  had  dwindled  steadily  to 
9.36%.^  No  intelligent  person  would,  however,  doubt  that 
in  the  great  Empire  State  the  value  of  personal  property 
overbalances  that  of  realty  at  least  five  or  six  times.  In 
1904  in  Greater  New  York,  realty  was  assessed  at  $4,751,- 
532,826  while  personal  property  was  assessed  at  only  $680,- 
866,092.  *  From  1890  to  1902  the  assessed  value  of  realty 
in  New  York  State  increased  about  57%  while  that  of  per- 
sonalty increased  only  43%.  For  the  same  period  in  New 
Hampshire  and  Vermont  an  actual  decrease  in  the  assessed 
value  of  personalty  is  shown.*  In  other  words  the  owners 
of  realty  and  the  people  who  pay  the  rent  are  coming  to 
bear  an  increasing  proportion  of  the  property  tax  while  the 
owners  of  personalty  are  to  a  corresponding  degree  enabled 
to  evade  their  share  of  the  tax. 

The  third  great  criticism  that  must  be  brought  against 
the  administration  of  the  general  property  tax  is  that  some 
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undoubtedly  valuable  pieces  of  property  and  according  to 
the  strict  theory  of  the  property  tax  should  be  taxed  like 
other  property.  Buc  this  leaves  out  of  account  the  rela- 
tions between  the  borrower  and  the  lender.  The  lender  has 
always  the  upper  nand.  Under  threat  of  refusing  to  lend 
his  money  he  may  make  the  borrower  agree  to  assume  the 
tax  or  if  he  be  prevented  by  law  from  such  a  course  of  pro- 
cedure he  can  »ievertheless  make  the  borrower  assume  the 
burden  by  refusing  to  lend  him  the  money  except  at  a  rate 
of  interest  that  is  high  enough  to  reimburse  him  for  the 
tax — and  usually  for  somewhat  more.  Thus  the  borrower 
is  taxed  on  what  he  "  owes  "  as  well  as  on  what  he  "owns" 
while  the  lender  goes  scot-free  and  claims  a  little  reward  in 
addition.  Similar,  of  course,  is  the  taxation  of  the  personal 
properly  of  the  individual  where  he  is  not  allowed  to  make 
a  deduction  for  his  just  debts,  althougli  double  taxation 
ari'^mg  from  this  source  is,  as  a  matter  of  fact,  not  so  com- 
mon because  in  most  of  the  states  deductions  for  bona-fide 
indebtedness  can  be  made  from  the  personalty  assessment. 
In  the  matter  of  mortgages,  however,  there  is  a  cruelly 
large  amount  of  double  taxation  and  this  arises  out  of  the 
attempt  to  administer  the  property  tax  according  to  its  theo- 
retical requirements. 

The  other  great  criticisms  which  must  be  brought  against 
the  administration  of  the  general  property  tax  are  essen- 
tially outgroutrhs  of  the  three  outlined  above  and  may, 
therefore,  be  considered  secondary  in  origin  and  nature. 
This  by  no  means  implies,  however,  a  secondary  importance. 

The  first  of  these  is  that  the  general  property  tax  as 
now  administered  tends  to  become  a  regressive  tax — ^that 
is  one  whose  rate  increases  as  the  amount  of  the  base  de- 
creases. This  is  due  to  the  fact,  alluded  to  above,  that 
personal  property  is  slipping  always  in  larger  proportions 
from  the  tax  lists  and  an  increasingly  greater  proportion 
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of  the  tax  comes  to  be  borne  by  the  owners  of  real  estate 
who  are  assessed  not  only  on  their  real  estate,  but  on  their 
personal  property  as  well.  Of  course  this  presses  hardest 
on  the  fanner  and  the  small  landholder,  almost  all  of  whose 
property  is  listed — not  because  farmers  and  small  landhold- 
ers are  necessarily  more  honest  but  because  they  could  not 
hide  their  property  if  they  wanted  to.  Almost  everybody 
in  the  neighborhood  knows  how  many  horses,  cattle,  plows, 
wagons,  etc.  a  farmer  in  any  particular  community  has  and 
so  the  farmer  could  hardly  make  a  false  list  of  these  things 
and  hope  to  escape  detection.  So  it  seems  patent  that, 
even  though  we  admit  that  some  of  the  farmer's  property 
escapes,  not  nearly  so  much  of  it  does  so  as  is  the  case  with 
the  resident  of  a  large  city  whose  wealth  is  invested  largely 
in  corporate  securities.  Thus  if  I,  a  resident  of  a  large 
city,  have  in  reality  $100,000  worth  of  property  but  suc- 
ceed in  having  it  listed,  say  at  $25,000  (which  if  it  is  per- 
sonal property  is  a  generous  assessment  as  things  now  go) , 
whereas  farmer  Jones  who  owns  in  all  $25,000  worth  of 
property  cannot  succeed  in  getting  his  assessed  at  a  valua- 
tion below  $20,000,  and  if  the  general  rate  of  tax  is  50 
cents  on  each  $100, 1  pay  $125  on  my  property  while  farmer 
Jones  pays  $100  on  his.  The  actual  rate  I  thus  pay  per  dol- 
lar of  my  property  is  $.00125  w^hile  farmer  Jones'  actual 
rate  is  $.004  on  his  smaller  holding.  Thus  it  can  hardly 
be  gainsaid  that  the  property  tax  as  now  administered  is  a 
regressive  tax  and  that  it  bears  most  heavily  on  those  who, 
comparatively  speaking,  are  least  able  to  pay. 

The  second  criticism  that  may  be  spoken  of  as  secondary 
in  nature — ^although  by  no  means  of  secondary  importance 
either  from  a  purely  financial  or  from  a  broader  social  and 


Digitized  by 


Google 


287]  ^^^  EXECUTION  OF  THE  BUDGET  171 

It  does  this  in  the  first  place  because  it  encourages  a  man 
to  list  only  a  part  of  his  property.  Every  property-holder 
knows  that  the  more  property  he  can  prevent  from  bein;^'- 
listed  the  less  will  be  his  tax.  Consequently  if  he  has  some 
property  of  which  he  is  morally  sure  that  the  assessor  will 
not  be  able  to  trace  a  clue  there  is  a  great  temptation  for 
him  to  neglect  putting  such  property  on  the  list.  In  the 
second  place  there  is  a  great  temptation  for  the  property 
holder  to  undervalue  such  property  as  he  does  list  because 
the  lower  the  valuation,  the  smaller  will  be  the  tax  he  will 
be  called  upon  to  pay.  Of  course  the  assessor  is  given  the 
authority  to  fix  the  final  valuation  but  he  is  at  a  great  dis- 
advantage as  compared  with  the  owner  and  he  is  forced  in 
a  greater  or  less  degree  to  accept  the  owner's  valuation. 
Real  estate  cannot  be  hid  or  easily  undervalued  but  the  ex- 
tent to  which  personalty  escapes  taxation,  as  shown  above, 
gives  some  idea  of  the  extent  to  which  the  owners  of  per- 
sonal property  succumb  to  the  temptations  here  referred  to. 
In  the  third  place  the  privilege  generally  accorded  of  de- 
ducting from  a  taxpayer's  personal  assessment  the  amount 
of  his  bona-fide  indebtedness  has  been  most  unconscionably 
abused.  Fictitious  debts  are  easily  arranged  and  skillful 
schemes  of  evasion—^rperhaps  not  technically  illegal — have 
been  devised.  Perjury  itself  is  not  seldom  resorted  to. 
"  Swearing  off  taxes  "  each  fall  in  New  York  City  is  an 
annual  source  of  newspaper  wit  and  sarcasm.  Whole  as- 
sessments are  sometimes  wiped  out  because  of  deductions 
for  "bona  fide"  indebtedness.  There  is  thus  a  triple 
temptation  for  the  property-holder  to  evade  a  part  of  his 
taxes.  He  knows  that  many,  many  others  are  not  bearing 
their  just  share  and  he  naturally  asks  himself  why  he  should 
asstmie  their  burden.  He  knows  that  if  he  declares  all  of 
his  property  at  its  full  value  the  tax  he  will  have  to  bear  will 
be  made  up  not  only  of  his  just  share  but  also  of  an  appreci- 
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able  share  of  others  who,  less  scrupulous  than  he,  listed 
only  a  part  of  their  property.  If  he  is  honest  he  is  thus 
penalized  for  the  dishonesty  of  others.  Thus  cupidity  and 
a  natural  resentment  against  being  forced  to  bear  the  evaded 
responsibilities  of  others  act  as  a  tremendous  incentive 
against  a  complete  and  just  valuation  of  one's  property — 
an  incentive  which  only  a  few  sterling  characters  can  re- 
sist, and  no  tax  against  -Which  such  an  indictment  must  be 
brought  can  be  consistently  justified  by  anybody  with  the 
modern  point  of  view. 

We  have  spoken  of  the  property  tax  as  now  administered. 
It  may  be  supposed  that  under  a  different  scheme  of  ad- 
ministration it  might  work  well.  But  here  it  must  be  said 
that  every  scheme  that  human  ingenuity  can  devise  has  been 
tried — ^and  has  failed.  As  Professor  Ely  says,  the  more 
you  try  to  improve  the  system  of  the  general  property  tax 
the  worse  it  becomes.  We  have  long  since  outgrowTi  the 
stage  in  our  economic  career  where  the  tax  was  either  equit- 
able in  principle  or  possible  of  just  application.  It  is  an 
anachronism  which  should  be  relegated  to  the  limbo  of  the 
past,  where  it  belongs. 

IT.  GROSS  RECEIPTS  AND  EARNINGS  TAXES: 

As  a  supplement  of  or  a  substitute  for  the  general  prop- 
erty tax  on  quasi-public  corporations,  there  is  employed  in 
some  of  the  states,  a  tax  based  on  receipts  and  earnings. 
New  York  and  Pennsylvania  both  have  general  corporation 
tax  acts,  applying  to  all  corporations,  which  provide  a  tax 
on  the  actual  value  of  the  capital  stock.  The  tax  is  some- 
what progressive  in  nature  in  New  York  according  as  the 
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some  cases  the  tax  is  an  important  one — as  in  Vermont 
where  the  tax  may  be  in  lieu  of  the  state  tax  on  property 
and  franchise, — while  in  other  cases  it  is  only  of  slig^ht  signi- 
ficance— as  in  Virginia  where  the  tax  serves  only  to  pay  the 
expenses  of  the  railroad  commission.  In  the  same  way 
some  of  the  states  tax  the  other  quasi-public  corporations 
on  the  basis  of  earnings.  In  Ohio  these  taxes  are  known  as 
excise  taxes,  in  Mississippi  and  some  of  the  other  south- 
em  states  they  are  called  privilege  taxes,  while  in  still  other 
states  the  tax  is  known  simply  as  a  "  gross  receipts  "  or  a 
'  gross  earnings  "  tax. 

Administration  of  the  Tax:  In  assessing  these  taxes  the 
methods  employed  are  very  similar  to  those  employed  in  as- 
sessing the  property  tax.  The  company  must  in  the  first 
instance  submit  a  sworn  statement  of  the  amount  of  its 
earnings  and  the  authorities  then  determine  the  amount 
upon  which  the  tax  is  to  be  levied.  There  is  the  usual  ap- 
portionment of  the  earnings  on  the  basis  of  mileage  or  there 
is  at  least  such  an  apportionment  of  the  interstate  earnings 
a  proportion  of  which  taken  together  with  the  purely  intra- 
state earnings  is  usually  taken  as  the  base  of  the  tax.  As 
a  rule,  however,  the  rate  of  the  tax  is  fixed  by  law, — 
whether  it  be  progressive  or  otherwise, — and  the  only  duty 
devolving  upon  the  authorities  is  the  determination  as  to 
which  of  the  prescribed  rates  shall  apply.  In  all  such  cases 
also  the  corporations  are,  as  a  rule,  given  an  opportunity 
to  be  heard — just  as  is  the  case  in  the  assessment  of  corpor- 
ate property.  The  certification  of  the  taxes  chargeable  to 
each  company  is  similarly  made  by  the  proper  authorities 
to  the  companies  concerned  and  the  law  also  prescribes  the 
period  during  which  such  taxes  must  be  paid.  Considering 
then  that  the  differences  in  the  methods  of  assessing  these 
twx>  kinds  of  taxes  are  no  greater  than  they  are,  it  is  not 
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necessary  to  refer  to  the  earnings  taxes  with  any  greater 
particularity  than  has  already  been  done. 

Critical  Remarks:  In  discussing  the  assessment  and  col- 
lection of  gross-receipts  taxes  we  are  again  required  to  call 
attention  to  the  fact  that  we  are  not  called  upon  to  discuss 
the  theory  of  the  tax,  although  we  do  not  hesitate  to  say 
that  a  tax  on  gross  receipts  whidi  leaves  out  of  account  Ac 
original  investment  of  capital  and  the  expenses  of  operation 
is  not  an  equitable  tax  in  principle.  But  from  a  purely  ad- 
ministrative point  of  view  hardly  any  other  tax  is  so  easily 
assessed.  Wliatever  the  particular  system  of  accounting, 
the  gross  receipts  of  a  business  must  always  be  determined 
and  it  is  thus  a  relatively  easy  matter  for  the  state  to  as- 
certain what  is  its  own  just  share.  The  difficulty  that  is 
presented  is  the  determination  of  the  proportion  of  the  inter- 
state earnings  of  the  large  quasi-public  corporations,  which 
should  be  included  in  the  taxable  gross  earnings.  A  mile- 
age proportion  is  the  one  that  is  usually  applied.  If  this  is 
uniformly  applied  by  all  the  states  concerned  it  is  fair 
enough  so  far  as  the  corporations  paying  the  tax  are  con- 
cerned. Most  of  the  objections  that  have  been  brought 
against  the  principle  refer  to  an  unequal  distribution  of 
advantages  among  the  states  themselves.  It.  is  contended 
that  on  a  pure  mileage  basis  of  distribution  of  gross  inter- 
state earnings  one  state  gets  in  reality  more  than  its  just 
sihare  while  another  state  or  several  others  are  correspond- 
ingly deprived  of  their  just  shares.  But  objections  of  this 
nature  can  never  be  entirely  overcome.  The  ease  with 
which  a  proportion  of  the  interstate  earnings  can  be  deter- 
mined on  a  mileage  or  similar  basis  for  purposes  of  state 
taxation  is  a  strong  argument  in  its  favor.     Gross-receipts 
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tion  on  gross  earnings  as  a  method  for  taxing  railroads 
ccxnes  as  close  to  perfect  equity  as  any  system  that  can 
be  devised."  * 

The  tax  on  net  earnings  is  theoretically  the  ideal  tax  but 
from  an  administrative  point  of  view  it  is  much  more  diffi- 
cult to  apply  than  is  a  gross-earnings  tax.  Many  and  seri- 
ous questions  of  capitalization  and  accounting  are  involved 
and  these  would  have  to  be  solved  before  the  tax  could  be 
applied  with  anything  like  certain  justice.  The  New  York 
Corporation  Tax  aims  somewhat  in  the  direction  of  a  tax 
on  net  earnings;  still  it  represents  more  than  such  a  tax 
alone.  On  the  whole  it  may  be  said  that  we  have  not  yet 
developed  to  the  point  where  a  net-earnings  tax  can  be  suc- 
cessfully administered  in  our  states. 

III.  LICENSE  TAXES: 

Although  liquor  taxes  and  other  license  taxes  are  a  source 
of  very  considerable  revenue  to  the  state  and  are  of  corres- 
ponding importance  in  the  fiscal  system,  still  the  methods 
employed  in  levying  such  charges  are  relatively  simple  and 
will  therefore  be  only  cursorily  dealt  with  here. 

In  the  great  majority  of  cases  these  "  license  taxes,"  as 
they  are  sometimes  called,  are  certain  fixed  charges  levied  by 
law  on  specified  operations — business  or  otherwise — or  for 
specified  privileges.  In  such  cases  the  law  declares  illegal 
the  exercise  of  a  privilege  for  which  a  license  is  demanded, 
imtil  such  license  charge  be  paid.  The  uniform  practice  is, 
therefore,  for  the  person — natural  or  corporate— desiring 
such  license,  to  apply  to  the  proper  authorities — state  or 
local  as  the  case  may  be — to  show  to  the  satisfaction  of  such 
authorities  that  he  has  fulfilled  all  the  reauirements  that  the 
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cordance  with  such  requirements  die  charge  that  the  law 
imposes.  There  is  no  careful  process  of  valuation  or  equali- 
zation or  determination  of  the  amount  to  be  charged.  The 
law  declares  what  amount  is  to  be  charged  and  the  authori- 
ties simply  withhold  the  license  until  the  proper  amount  is 
paid.  Penalties  of  sufficient  stringency  are  provided  for 
him  who,  witliout  fulfilling  the  legal  requirements  and  pay- 
ing the  legal  fee,  exercises  a  privilege  for  which  a  charge 
is  prescribed  and  oftentimes  a  rather  elaborate  organiza- 
tion may  be  required  for  the  proper  administration  of  the 
tax — as  is  the  case  with  the  Excise  Tax  in  New  York — 
nevertheless  the  essential  principles  involved,  in  so  far  as  the 
mere  revenue  aspects  are  concerned,  are  relatively  simple. 
Therefore  it  would  seem  rather  unnecessary  to  devote  any 
further  space  in  a  treatise  having  to  do  simply  with  fiscal 
method,  to  a  branch  of  the  states'  fiscal  systems  where  the 
purely  financial  operations  are,  comparatively,  so  simple. 
IV.  INHERITANCE  TAXES: 

Owing  to  the  peculiar  nature  of  inheritance  taxes  and  to 
the  increasing  importance  to  which,  without  doubt,  they 
will  attain,  it  is  considered  advisable  to  give  in  this  place 
as  briefly  as  possible  an  account  of  the  methods  employed 
in  their  administration.  From  a  financial  point  of  view 
they  are  not  yet  of  very  great  importance  although  in 
Illinois  for  the  four  years  1898- 1902  the  return  from  the 
Inheritance  Tax  amounted  to  7.45%  of  the  total  revenue  of 
the  state  and  in  New  York  for  the  three  years  1899-1901 
the  return  from  this  source  amounted  to  12.01%  of  the 
state's  revenue.^  The  rapid  development  of  these  taxes  in 
the  past  few  vears  ix)ints  indubitably  to  the  conclusion  that 
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Two  writers,  Mr.  Solomon  Huebner  and  Mr.  H.  A. 
Millis,  have  given  in  the  Quarterly  Journal  of  Economics  ^ 
such  a  complete  account  of  the  development  and  the  present 
state  of  the  inheritance  tax  in  our  commonwealths  that  it 
would  be  useless  to  attempt  to  consider  here  anything 
further  than  those  aspects  with  which  we  are  particularly 
concerned.  Neither  of  these  writers  touches  upon  the 
methods  employed  in  assessing  and  collecting  the  tax,  and 
as  this  is  the  phase  of  the  situation  that  interests  us  here 
a  little  space  will  be  devoted  to  it.* 

Property  Liable:  The  base  of  the  Inheritance  Tax  is  the 
property  transferred  by  will,  etc.,  to  one  or  more  bene- 
ficiaries. Just  what  heirs  and  beneficiaries  are  liable  to 
taxes  of  this  kind  is  determined  by  the  laws  of  each  state. 
The  property  which  can  be  held  liable  for  such  taxes  is  only 
such  as  comes  in  some  way  under  the  jurisdiction  of  the 
state  levying  the  tax,  but  in  almost  all  of  the  twenty-six 
states  having  inheritance- tax  laws,  now  actively  in  force, 
all  the  property  that  does  come  under  the  jurisdiction  of 
the  state  is  held  liable  to  inheritance  taxes.  In  Louisiana 
the  theory  of  the  law  is  that  one  which  is  sometimes  given 
to  justify  inheritance  taxes,  namely,  that  such  taxes  recom- 
pense the  state  to  some  degree  for  the  taxes  on  property  that 
were  evaded  before  the  death  of  the  devisor.  This  theory 
is  consistently  applied  in  Louisiana  because  the  laws  pro- 
vide that  when  it  can  be  proved  to  the  satisfaction  of  the 
Judge  of  Probate  that  any  property  in  question  has  borne 
its  "  just  share  of  taxes  "  prior  to  the  time  of  donation  or 

1  Volumes  18  and  19. 

*  It  may  be  added,  however,  diat  since  the  publication  of  Mr.  Millis's 
article  South  Dakota  has  adopted  an  inheritance  tax  law,  while  that  of 
Tennessee  was  declared  unconstitutional  by  the  Supreme  Court  of  the 
State. 
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inheritance,  no  inheritance  tax  shall  be  charged  against 
such  property/  In  Vermont  a  deduction  is  allowed  to  be 
made  to  the  amount  of  inheritance  taxes  paid  in  other 
states,*  but  in  the  rest  of  the  states  where  the  tax  is  levied 
it  is  probable  that  the  estate  of  a  non-resident,  situated 
within  any  particular  state,  would  be  subjected  in  some  meas- 
ure to  double  taxation.  It  is  almost  uniformly  provided 
also,  that  a  bequest  to  an  administrator,  executor,  etc.,  in 
excess  of  what  is  determined  by  the  court  exercising  pro- 
bate jurisdiction  to  be  a  reasonable  and  just  commission, 
shall  be  liable  to  the  tax  to  the  extent  of  such  excess.  In 
all  respects,  indeed,  it  is  for  the  probate  court  to  determine 
what  part  of  the  estate  is  liable  to  the  tax  and  what  amount 
each  beneficiary  must  pay. 

The  appraisement  of  the  estate  is  not,  however,  as  a 
rule  directly  undertaken  by  the  probate  court  itself.  One 
or  more  competent  and  disinterested  persons  are  appointed 
by  the  court  to  appraise  the  estate.  The  number  of  ap- 
praisers so  appointed  varies  somewhat  between  the  states. 
In  some  states  only  one  may  be  appointed,  in  other  states 
two,  in  still  others  three,  while  in  still  others  there  may  be 
"  one  or  more."  *  As  a  rule,  also,  appraisers  are  appointed 
for  each  estate  or  whenever  the  probate  judge  may  think  it 
necessary,  but  in  Utah  three  appraisers  are  annually  ap- 
pointed in  each  county.*  The  appraisers  proceed  under  the 
instructions  of  the  court  although  in  some  states  the  law 
lays  down  certain  general  rules  which  require  the  appraisers 
to  give  notice  to  all  persons  interested  of  the  time  and  place 

1  Laws  of  1904,  act  45.  *  Laws  of  1904,  no.  20,  sec.  3. 

»  In  California.  Colorado,  New  Jersey.  New  York,  Pennsylvania.  South 
Dakota.  Wisconsin  and  Wyoming  a  single  appraiser  is  appointed;  in 
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of  hearing  and  also  certain  special  rules  governing  the  ap- 
praisement of  real  estate,  etc.  The  appraisement  when 
finally  made  is  reported  to  the  court  in  the  form  of  a  written 
statement  and  a  duplicate  of  such  statement  must  in  some 
cases  be  sent  to  a  designated  state  officer  in  order  that 
the  state's  interest  may  be  looked  after. 

The  valuation  as  reported  by  the  authorized  appraiser  is 
not  necessarily  final.  The  judge  of  the  probate  court  can, 
as  a  rule,  of  his  own  motion  set  aside  an  appraisement  and 
he  may  hear  appeals  that  may  be  made  by  any  interested 
party — including  an  authorized  representative  of  the  state 
— and  the  appeals  may  even  be  carried  to  the  higher  courts.^ 
In  Vermont  the  administrator  or  the  executor,  etc.,  may 
agree  with  the  state  tax  commissioner  concerning  the  valu- 
ation of  an  estate  but  such  an  agreement  may  be  set  aside 
by  either  the  probate  court  or  the  state  treasurer.*  In  all 
cases  the  aim  is,  of  course,  to  deal  justly  with  the  heirs, 
but  to  see  also  that  the  state's  interests  are  adequately  pro- 
tected. When  the  matter  of  the  appraisement  has  been  fin- 
ally settled  the  court  determines  the  amount  of  the  taxes  due. 

Collection:  The  requirements  relative  to  the  time  when 
such  taxes  are  due  and  payable  vary  somewhat  among  the 
states.  In  Arkansas  they  are  due  and  payable  within  one 
year  after  the  death  of  the  devisor.*  In  California  they  are 
due  at  the  death  of  the  devisor,*  in  Massachusetts  within 
two  years  after  the  executor  gives  bond  * — and  so  on. 
Usually,  however,  some  provision  is  made  that  if  the  taxes 
are  paid  before  a  specified  time  a  generous  discount  is  al- 
lowed, while  if  they  are  not  paid  before  the  expiration  of 
the  allotted  period  a  considerable  interest  charge  is  levied. 
*  Supreme  Court  of  the  State  in  Washington. 
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The  common  rate  of  discount  allowed  for  prompt  pay- 
ment is  5%.  The  period  during  which  such  a  discount 
is  allowed  varies,  however,  from  three  months  in  Pennsyl- 
vania to  one  year  in  South  Dakota  and  Wisconsin. 

The  rates  of  interest  charged  also  vary  considerably.  In 
some  states  as  in  New  York  and  Ohio  the  rate  is  6%,  in 
others — Minnesota  for  example — 7%,  in  others — Oregon 
and  Utah  for  example — 8%,  in  Arkansas  9%,  in  New 
Jersey  and  Wisconsin  10%  and  in  Pennsylvania  12%.  In 
most  cases  it  is  provided  that  when  litigation  or  similar  un- 
avoidable causes  delay  the  payment  of  the  tax  a  smaller  rate 
of  interest  be  charged — as  a  rule,  6%.  That  is  to  say,  that 
in  such  cases  no  punitive  charge  is  levied,  but  only  such  a 
charge  as  suffices  to  compensate  the  state  for  a  real  loss. 
In  Pennsylvania  it  is  provided  that  if  the  property  does  not 
earn  as  much  as  6%  even  a  smaller  rate  will  be  acceptable 
to  the  state.  ^ 

In  nearly  all  cases  the  executor  or  administrator  is  held 
personally  liable  for  the  tax.  If  the  estate  be  money  he 
is  authorized  to  deduct  the  amount  of  the  tax,  and  if  it  be 
some  other  kind  of  property  he  may  collect  the  tax  from  the 
•heir.  In  no  case  is  he  obliged  to  turn  over  any  legacy  speci- 
fic or  otherwise  to  any  heir  until  the  tax  is  paid.  Further- 
more he  is  authorized  to  sell  a  part  of  the  property  to  pay 
the  tax — should  that  be  necessary — just  as  he  may  be  au- 
tliorized  by  law  to  sell  some  of  the  property  to  pay  the 
•testator's  debts.  The  primary  responsibility  for  the  pay- 
ment of  the  tax  rests,  then,  upon  the  executor  or  the  admin- 
istrator. 

The  tax  so  charg-ed  is  payable  either  to  the  county  or 
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county  treasurer  that  the  tax  must  be  paid.  In  Louisiana 
payment  is  made  to  the  collector  of  the  "  Parish,"  in  Mary- 
land and  Pennsylvania  to  the  Register  of  Wills,  and  in  a 
considerable  number  of  states  directly  to  the  state  treas- 
urer.* Where  the  payment  is  made  to  the  county  treasurer 
the  executor  must  demand  duplicate  receipts,  one  of  which 
he  must  send  to  the  proper  state  officer — usually  the  chief 
auditing  officer — who  stamps  it  with  his  seal  and  who  at- 
taches to  it  his  signature.  Only  then  is  such  receipt  ac- 
cepted by  the  probate  court  in  the  settlement  of  the  execu- 
tor's or  the  administrator's  accounts.  In  practically  the 
same  way,  when  the  payment  is  made  to  the  state  treas- 
urer, the  treasurer's  receipt  cannot  be  presented  as  a  voucher 
in  the  settlement  of  the  executor's  accounts  until  it  has 
been  countersigned  by  the  auditor.  This  is  done  in  order 
that  a  proper  charge  may  be  made  against  the  county  au- 
thorities or  against  the  state  treasurer  for  the  amounts  that 
are  due  to  the  state.  The  taxes  paid  to  the  county  authori- 
ties are  then  paid  over  to  the  state  treasurer  either  at  the 
regular  settlement  of  the  county  treasurer  with  the  state 
authorities  or  at  a  special  time  as  the  law  may  provide. 

Enforcement  of  Paynunt:  A  word  may  be  added  about  the 
enforcement  of  the  payment  of  the  tax  in  such  cases  where 
it  is  due  and  where  payment  has  not  been  made.  In  all 
cases  where  the  county  treasurer  or  other  officer  believes 
that  a  tax  is  due  and  payment  has  not  been  made,  he  notifies 
the  district  attorney  of  the  proper  county  of  the  facts  of  the 
case,  and  the  district  attorney  upon  investigation  brings 
legal  action  to  enforce  the  paynwnt.  The  Judge  of  Pro- 
bate may  also  cite  the  persons  interested  to  appear  before 
him  and  show  cause  why  they  should  not  be  compelled  to 
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pay  the  taxes  chargeable  against  them.  It  is  also  usually 
provided  that  registers  of  wills,  judges  of  probate  and 
similar  officers  report  to  the  courrty  and  state  authorities 
all  estates  that  are  liable  to  the  tax  so  that  no  estate  may 
evade  the  payment  of  the  same.  In  conclusion,  however, 
it  may  be  said  that  owing  to  the  many  legal  requirements 
concerning  the  administration  of  estates  the  enforcement  of 
the  inheritance-tax  laws  is  not  a  matter  of  great  difficulty. 

V.  OTHER  SPECIAL  KLWDS  OF  TAXES: 

In  the  preceding  survey  we  have  been  unable  to  take  into 
account  more  or  less  special  taxes  that  are  found  in  only 
one  or  a  few  states.  Nor  can  we  hope  to  do  so  here  because 
of  the  limitations  that  we  set  out  to  observe.  But  because 
the  State  of  New  York — the  great  Empire  State — ^has  ad- 
vanced farthest  in  its  financial  development  and  has  realized 
more  fully  than  any  other  state  the  ideal  of  the  segregation 
of  the  sources  of  state  and  local  revenue,  a  word  or  two  will 
be  said  about  two  rather  highly  specialized  taxes  that  char- 
acterize the  fiscal  system  of  that  state.  These  taxes  are  the 
Stock  Transfer  and  the  Mortgage  Tax. 

The  Stock  Transfer  Tax:  This  tax  was  adopted  in  1905.^ 
A  tax  of  two  cents  is  levied  on  each  one  hundred  dollars 
of  the  face  value  of  all  stocks  transferred — however  such 
transfer  be  effected.  It  does  not  apply  to  the  deposit  of 
stock  as  collateral  security,  but  only  to  stock  actually  sold. 
The  tax  is  collected  by  means  of  the  sale  of  adhesive  stamps 
which  must  be  placed  to  the  proper  amount  on  the  certificate 
or  other  evidence  of  the  sale  of  the  stock.  These  stamps 
are  orenared  bv  the  Comptroller  and  he  provides  for  their 
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has  power  to  examine  the  books  of  corporations  and  per- 
sons and  if  the  tax  has  not  been  paid  he  may  bring  action 
in  court.  The  maximum  penalty  which  can  be  levied  for 
failure  to  pay  the  tax  is  $1000  fine  and  six  months' imprison- 
ment. Furthermore  it  is  provided  that  when  the  tax  is  not 
paid  the  transfer  of  stock  is  not  legal  and  no  action  in  con- 
nection therewith  can  be  brought.^ 

The  Mortgage  Tax:  Most  states  tax  mortgages  as  they 
do  other  property  but  in  New  York  the  mortgage  tax  is  sim- 
ply a  recording  tax.  As  originally  adopted  in  1905  the  tax 
was  an  annual  tax  of  50  cents  on  each  $100  or  major 
fraction  thereof  of  the  value  of  the  mortgage  but  the  real 
estate  interests  proved  to  be  strong  enough  to  have  the 
act  amended  in  1906  so  that  as  the  law  now  stands  the  tax 
has  to  be  paid  only  once. 

TTie  tax  is  levied  on  mortgages  on  real  property  in  the 
state  and  such  mortgages  are  exempt  from  local  taxation. 
Payment  of  the  tax  is  made  to  the  recording  officer  of  the 
county  where  the  real  estate  to  which  the  mortgage  is  at- 
tached, is  situated.  If  such  real  esitate  is  situated  in  more 
than  one  county,  apportionment  of  the  amount  to  be  paid 
in  each  county  is  made  by  the  State  Board  of  Tax  Commis- 
sioners on  the  basis  of  the  relative  assessed  valuation  of  the 
real  estate  concerned.  The  payment  of  the  tax  is  easily 
enforced  because  the  recording  officer  simply  refuses  to  re- 
cord a  mortgage  until  the  tax  is  paid  and  no  legal  action 
of  any  kind  can  be  taken  in  connection  with  a  mortgage 
upon  which  the  tax  has  not  been  paid.* 

The  theory  of  these  taxes  does  not  concern  us  here  and 
they  are  still  too  new  to  allow  any  sound  judgment  as  to 
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the  efficiency  of  the  administrative  schemes  adopted  for 
their  collection.  Still  no  really  new  administrative  prin- 
ciples are  involved  in  either  case  and  there  seems  to  be  no 
reason  for  expecting  any  serious  difficulties. 

Part  II.  Centralization  of  Revenue 

The  state's  revenue  collected  by  sundry  officials  scattered 
through  the  state  must  in  some  way  be  brought  under  the 
direct  control  of  those  officers  of  the  state  government  who 
are  charged  with  the  responsibility  of  managing  it.  Dur- 
ing the  process  of  collection  the  funds  are  not  under  their 
control;  they  cannot  spend  them  as  the  budget  law  directs 
until  the  money  is  put  into  their  possession.  This  trans- 
fer of  the  possession  of  the  state's  revenue  from  the  various 
collecting  officers  to  the  treasury  officials  may,  of  course,  be 
accomplished  in  divers  ways.  Actual  coin  and  bills  may  be 
senjt  to  the  state  treasury  or  there  may  be  simply  a  transfer 
of  the  right  of  control  over  certain  funds  by  means  of  a 
bank  check.  However  it  may  be  done  the  essential  nature 
of  the  transaction  is  the  same.  The  control  of  the  revenues 
collected  must  be  transferred  from  the  collecting  officers 
to  the  treasury  officials  who  must  do  the  disbursing. 
This  transfer  of  control  is  commonly  spoken  of  as  the  cen- 
tralization of  revenue.* 

The  question  that  we  are  called  upon  to  answer  at  this 
point  is  then  as  follows:  What  are  the  requirements  con- 
cerning the  frequency  with  which  and  the  methods  accord- 
ing to  which  the  control  of  the  state  revenues  is  transferred 
from  the  collecting  to  the  central  disbursing  authorities. 


Digitized  by 


Google 


30l]  THE  EXECUTION  OF  THE  BUDGET  185 

Considering  first  the  question  of  the  methods  employed 
in  transferring  such  control  we  may  say  that  the  first  step 
requires  obviously  the  determination  of  the  amount  of  the 
funds  to  be  transferred.  This  determination  is,  as  a  rule, 
based  upon  what  is  called  a  "  settlement."  That  is  to  say 
that  at  certain  times,  varying  according  to  the  laws  of  each 
state  and  sometimes  according  to  the  source  of  the  revenue, 
the  collecting  officer  must  make  a  statement  to  the  central 
treasury  official  showing  what  funds  of  the  state  are  in  his 
possession  and  giving  such  other  facts  concerning  them 
as  may  be  required.  Such  a  statement  is,  of  course,  always 
under  oath.  There  are  various  ways  by  which  a  statement 
of  this  kind  may  be  "  checked  "  or  verified  but  these  con- 
siderations find  a  place  in  the  following  chapter.  The  point 
that  has  bearing  here  is  that  by  such  a  settlement  the 
amount  of  revenue  due  the  state,  gathered  from  any  particu- 
lar s-ource  by  the  officer  making  the  settlement,  is  deter- 
mined. The  amount  so  determined  can  thereafter  be  trans- 
ferred to  the  control  of  the  state  treasury  officials  in  w^hole 
or  in  part  as  the  laws  of  the  state  or  the  exigencies  of  the 
treasury  may  determine. 

It  was  stated  above  that  the  actual  transfer  of  the  funds 
is  accomplished  in  divers  ways.  In  olden  times  a  transfer 
of  actual  cash  was  made  but  modern  methods  are  rather 
less  cumbersome.  Bank  checks  and  drafts,  express  and 
postal  money-orders  are  now  the  common  agencies.  In- 
deed, since  in  most  of  the  states  an  independent  treasury 
system  has  given  w^y  to  tlie  system  of  state  and  county 
depositories,  the  transfer  of  funds  from  the  collecting  to  the 
disbursing  officers  represenits  very  often  nothing  more  than 
a  transfer  of  credit  on  tlie  books  of  a  bank.  This  particular 
phase  of  the  question  is,  therefore,  not  one  that  nowadays 
appears  to  be  of  much  importance. 
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It  may  be  wise  to  refer  somewhat  to  the  frequency  with 
which  these  settlemen-ts  are  required  to  be  made.  This 
matter  is  determined  by  the  laws  of  each  state  for  the  offi- 
cers of  such  state.  A  large  number  of  states — about  twenty 
— require  regular  monthly  settlements  on  the  part  of  the 
local  collectors  or  receivers  of  state  revenue  wi«th  the  state 
treasury  officials, — that  is  to  say, — the  local  officers  must 
at  intervals  of  a  month  pay  into  the  state  treasury  those  state 
funds  for  which,  according  to  the  settlement,  they  are  found 
to  be  liable.  In  South  Carolina  semi-monthly  settlements 
are  required  *  and  in  the  larger  cities  of  some  of  the  states 
— Missouri,  Maryland  and  Virginia  for  example — the  state 
funds  are  deposited  weekly.  It  is  also  found  that  in  many 
states  ^  the  auditor  and  the  treasurer  of  the  state  may  order 
a  settlement  at  any  time  and  the  local  officials  have  to  be 
prepared  to  pay  over  whatever  state  money  may  be  in  their 
possession.  In  a  few  states  it  is  found  that  monthly  pay- 
ments must  be  made  only  during  certain  periods  of  the 
year, — those  periods  when  the  collection  of  the  annual  taxes 
is  under  way.  In  Indiana  for  example  there  is  a  regular 
monthly  settlement  on  the  part  of  the  county  treasurers 
from  December  to  April  while  after  April  there  is  no  re- 
gular settlement  until  June  15th  and  after  that  none  until 
December  15th.*  In  Kentucky  in  like  manner  there  is  a 
regular  monthly  settlement  only  from  May  to  December 
and  in  Florida  only  through  November,  December  and 
January.*     In  perhaps  a  half-dozen  states  the  regular  and 

*  Laws  of  South  Carolina,  s€c.  401. 

*  California,  Indiana,  Iowa,  Montana,  Nevada,  Pennsylvania,  South 
Dakota,  Utah,  Vermont  and  Wyoming. 

*  Laws  of  Indiana,  sec.  5642. 
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required  settlements  came  only  quarterly^  and  in  others*  only 
semi-annually  although  it  must  not  be  forgotten  that  in 
some  of  these  states  the  treasury  officials  may  order  the  pay- 
ment of  the  state  funds  at  any  time.  In  New  England, 
where  the  towns  are  simply  called  upon  to  pay  an  appor- 
tioned share  of  the  state  tax,  is  found  only  the  requirement 
that  such  tax  be  paid  before  a  specified  date.*  Then  other 
states  require  settlements  at  irregular  intervals  or  have  in 
addition  to  requirements  for  regular  settlements  certain 
special  requirements  of  more  or  less  interest.  In  Minne^ 
sota,  for  example,  regular  settleinents  are  provided  for  in 
February,  May,  and  October,*  in  Utah  in  January,  April, 
July,  October,  November  and  December.*  In  Idaho  it  is 
required  *  that  whenever  the  county  treasurer  has  $100  be- 
longing to  the  state  (except  the  state  school  fund)  it  must 
be  paid  over  forthwith  to  the  state  treasurer.  In  Ohio  the 
auditor  may  draw  on  the  county  treasurers  in  favor  of  the 
state  at  any  time  between  December  15th  and  June  15th  for 
sums  not  exceeding  two-thirds  of  the  current  collection  of 
taxes  for  state  purposes  and  the  remainder  is  paid  over  at  the 
regular  semi-annual  settlements  in  February  and  August.' 
In  Rhode  Island  all  persons  receiving  money  for  the  state 
must  pay  the  same  to  the  general  treasurer  within  30  days 
after  receiving  it.*     In  West  Virginia  •  the  taxes  collected 

*  Arkansas,  Ida;ho,  Louisiana,  Pennsylvania,  South  Dakota  and  Ver- 
mont. 

2  Kansas,  Montana,  Nebraska,  Nevada,  Oregon  and  Virginia. 

«  November  ist  in  Connecticut,  for  examiiyle,  and  September  ist  in 
Maine. 

*  Laws  of  1897,  ch.  100.  *  Laivs  of  Utah,  sec.  2663. 
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by  the  lcx:al  authorities  must  be  paid  over  as  follows :  one- 
half  on  or  before  June  20th  in  the  year  next  after  such 
taxes  are  assessed,  one- fourth  on  or  before  May  ist  and  the 
remainder  on  or  before  August  ist  in  the  same  year. 

It  is  furthermore  to  be  noted  that  the  revenue  derived  from 
particular  sources  may  be  specially  dealt  with.  Without 
going  into  this  phase  of  the  situation  extensively,  a  few 
examples  may  be  of  interest.  In  Alabama,  although  for  the 
state  taxes  the  local  officers  must  make  monthly  returns,  the 
Probate  Judge  is  required  to  pay  over  the  revenue  derived 
from  licenses,  etc.,  only  quarterly.  In  Colorado  and  Illinois 
and  some  other  staites  where  the  inheritance  tax  is  collected 
by  the  local  officers  it  is  settled  for  only  semi-annually.  In 
Delaware  the  fees  received  by  state  officers  must  be  paid 
into  the  state  treasury  seven  days  after  being  received;  in 
Massachusetts  and  Kentucky  the  revenue  derived  from  this 
source  is  settled  for  monthly  and  in  Ohio  only  quarterly. 

Pressure  of  one  kind  or  another  is  brought  to  bear 
on  the  collcfting  officer  w"herever  the  required  settlement 
and  payment  are  not  promptly  and  properly  made.  In  the 
New  England  states,  where  the  idea  of  town  responsibility 
is  the  accepted  one,  the  property  of  the  inhabitants  of  the 
town  may  be  seized  under  an  execution  issued  by  the  state 
treasurer,  if  the  town's  quota  of  state  taxes  is  not  paid 
within  the  prescribed  time,  although  in  Connecticut  the  es- 
tates of  the  selectmen  are  first  seized.*  The  town  as  a 
whole  must  of  course  make  due  reparation  to  any  inhabi- 
tant whose  property  has  been  seized  and  in  Vermont  inter- 
est as  high  as  12%  may  be  claimed.  As  a  rule  it  may  be 
said  that  the  local  districts  are  held  responsible  for  their 
share  of  the  creneral  state  taxes.     If  the  collecting  officers 
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its  quota  of  the  taxes  at  a  later  date.  In  New  York  ^  if 
there  are  not  sufficient  funds  in  the  county  treasury  stand- 
ing to  the  credit  of  any  particular  town  for  the  latter's  quota 
of  the  state  tax,  the  county  treasurer  is  authorized  to  bor- 
row nx>ney  on  the  credit  of  the  county,  to  pay  such  town's 
quota  and  the  town  must  then  subsequently  pay  the  amount 
borrowed  with  interest.  Penalties  on  the  officers  them- 
selves for  withholding  the  state's  money  are  various.  In- 
diana levies  a  penalty  of  15%  on  the  amount  withheld,^ 
Kentucky  6%,'  Mississippi  at  a  rate  of  30%  per  annum  * 
and  New  Jersey  10%  per  annum  if  held  more  than  15  days 
overdue.*^  In  Utah  the  county  treasurer  runs  the  risk  of 
losing  a  quarter's  salary  if  he  fails  to  settle  when  required.* 
In  Wisconsin  a  penalty  of  5%  is  provided  and  10%  interest 
per  annum  is  also  charged  on  the  sums  withheld  and  if,  after 
a  formal  demand  on  the  part  of  the  state  treasurer  such 
payment  is  still  refused,  the  penalty  is  increased  to  10%.^ 
The  penalties  here  referred  to  concern  for  the  most  part  the 
settlement  by  the  local  authorities  for  the  property  tax  but 
penalties  of  a  similar  nature  are  provided  in  nearly  all  other 
cases  as  well.  It  would  never  do  for  the  state  to  be  lax  in 
these  matters.® 

'  Laws  of  1902,  ch.  378.  2  [jiujs  of  Indiana,  sec.  6496. 

'  Laws  of  Kentucky,  sec.  4143.  *  Laws  of  Mississippi,  sec.  3840. 

5  Laws  of  New  Jersey,  page  3303,  sec.  107. 

•  Laws  of  Utah,  sec.  2664. 

''Laws  of  Wisconsin,  sec.  11 17. 

«  Vir^nia  has  an  almost  unique  provision  in  this  particular.  It  is 
provided  that  {Laws,  sec.  604  c)  : 

Whereas  during  every  session  of  the  General  Assem-bly  it  is  devel- 
oped that  some  of  the  county  or  city  treasurers  are  in  arrears  to  the 
state  on  accoun-t  of  collection  of  taxes,  thereby  depriving  the  Common- 
wealth of  its  just  dues,  which  should  be  promptly  turned  into  her 
coffers,  and 

Whereas,  it  is  right  and  proper  that  the  sureties  of  all  such  treas- 
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Thus  at  one  time  or  another  and  in  one  way  or  another 
the  control  of  the  funds  that  are  collected  by  officials  scat- 
tered throughout  the  state  comes  finally  to  be  centralized  in 
the  hands  of  the  few  officials  upon  whom  rests  the  respon- 
sibility of  distributing  or  disbursing  the  revenue  according 
to  the  budget  law. 

Part  III.     Safekeeping  of  the  Public  Funds 

The  question  of  how  the  state  should  keep  its  public 
funds  is  one  that  in  former  days  caused  much  more 
controversy  than  it  does  now.  In  older  times  not  only  were 
the  stability  and  safety  of  banks  seriously,  and  too  often 
justly,  questioned, — ^but  the  mere  idea  of  having  individ- 
uals make  a  gain  out  of  the  public  funds  was  itself  repug- 
nant to  the  "  democracy "  of  the  period.  Today  better 
banking  laws  enforced  with  care  have  removed  almost  en- 
tirely the  old  distrust,  while  the  narrow  prejudice  against 
banks  as  such  has  pretty  generally  been  dispelled.  In  the 
national  government  where  the  independent  treasury  sys- 
tem has  been  in  vog^e  since  the  forties  various  executive 
practices  *  have  broken  down  somewhat  the  solidity  of  the 
system  while  in  our  states  the  independent  treasury  system 
seems  to  be  in  its  last  stages.     One  by  one  the  state  gov- 

urers,  as  well  as  taxpayers,  of  the  state  should  be  apprised  of  the  true 
facts  in  connection  therewith ;  therefore 

The  Auditor  of  Public  Accounts  is  required  to  have  made  from  the 
books  in  his  office  annually  at  the  end  of  the  fiscal  year  a  statement 
showing  the  condition  of  the  accounts  of  every  county  or  city  treasurer 
of  the  Commonwealth  who  is  in  arrears  to  the  state  in  his  collection 
therefor,  and  a  copy  shall  also  be  sent  to  Uie  clerk  of  such  city  or 
county,  who  must  post  same  at  door  of  the  court-house,  etc. 

It  is  then  t>rovided  that  any  newspaper  may  copy  and  publish  the 
same. 
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crnments  have  adopted  the  system  of  bank  depositories  for 
storing  the  public  funds  and  today  fully  three-fourths  of 
the  states  have  fallen  into  line. 

The  bank  depositories  employed  are  national  and  state 
banks  and,  in  a  few  states,  also  trust  companies.  Besides 
her  own  banks  and  trust  companies  New  Hampshire  al- 
lows those  of  Massachusetts  to  be  depositories  of  the  state 
funds.*  This  is  a  rather  unique  provision,  however,  and 
the  general  rule  is  to  limit  the  privilege  of  acting  in  this 
capacity  in  each  state  to  the  national  banks  doing  business  in 
such  state  and  to  state  banks  and  trust  companies  organ- 
ized under  the  law  of  the  same. 

The  choice  of  the  particular  institutions  to  be  employed 
in  any  state  is,  of  course,  one  of  considerable  importance. 
The  most  important  factor  in  this  choice  is  that  of  security 
while  the  second  is  that  of  comparative  advantage  to  the 
state  in  the  employment  of  one  institution  rather  than  an- 
other. A  few  of  the  states '  require  a  bank  to  have  a  pre- 
scribed amount  of  paid-up  capital  before  it  can  be  chosen  as 
a  depository,  but  in  the  others  it  is  recognized  that  there 
are  other  ways  of  guaranteeing  the  security  of  the  funds, 
and  preliminary  requiremen'ts  of  this  kind  are  not  insisted 
upon. 

Method  of  Choice:  The  methods  employed  in  choosing  the 
state  depositories  it  may  be  said  that  different  officers  are 
responsible  in  different  states.  In  some  states  *  the  treas- 
urer alone  is  responsible.  In  other  states  the  treasurer  may 
not  act  alone  but  requires  the  approval  of  other  of  the 
state  officials.     In  some  four  states,  for  example,*  the  treas- 

1  Laws  of  jgoSf  ch.  68. 

«  Kentucky  $ioo,ocx).  West  Virginia  $20,000,  Rhode  Island  $5oaooo. 
«  Kentucky,  Minnesota,  Nebraska,  South  Dakota  and  Texas,  for  ex- 
ample. 
*  California,  Florida,  South  Carolina  and  Virginia. 
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urer  proceeds  only  with  the  advice  and  consent  of  the  gov- 
ernor and  the  auditor.  In  Georgia  and  Maryland  the  gov- 
ernor and  in  Tennessee  and  New  York  the  comptroller  alone 
need  to  be  consulted.  In  Iowa  the  Executive  Council  and 
in  Massachusetts  and  New  Hampshire  the  gt>vernor  and 
his  council  form  the  advisory  board.  Then  it  is  found  diat 
still  other  states  vest  the  entire  responsibility  in  special 
boards.  In  Kansas,  for  example,  the  Board  of  Treasury 
Examiners  composed  of  the  Governor,  Secretary  of  State 
and  State  Auditor  is  a  special  board  for  the  purpose.^  In 
North  Dakota  the  responsibility  referred  to  is  vested  in  the 
Board  of  Auditors  w^hich  acts  with  the  Governor,*  and  in 
West  Virginia  in  the  Board  of  Public  Works.*  Ohio  and 
Wisconsin  have  each  a  special  "  Board  of  Deposit "  com- 
posed of  the  Treasurer,  Auditor  and  Attorney  General  in 
Ohio,  and  the  Commissioners  of  Public  Lands  and  the 
Governor  in  Wisconsin.^ 

The  principles  employed  in  determining  the  selection  may 
or  may  not  be  prescribed  by  law.  In  some  states — Con- 
necticut and  New  Jersey  for  instance — full  discretion  is  al- 
lowed to  the  responsible  officers.  In  other  states  the  laws 
make  only  general  suggestions.  In  New  Hampshire,  for 
example,  it  is  provided  that  "  other  things  being  equal  "  the 
preference  shall  be  given  to  those  banks  which  allow  inter- 
est on  daily  balances,**  in  Florida  the  choice  must  be  made 
according  to  the  "  best  inducements  "  offered  *  and  in  New 

1  State  Deposit  Act  of  1905. 

2  Laws  of  North  Dakota,  sec.  237. 
«  Laws  of  IV est  Virginia,  ch.  17. 
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York  *  and  Rhode  Island  *  according  to  the  highest  rate 
of  interest  allowed — and  so  on.  In  still  other  states  defin- 
ite modes  of  procedure  are  prescribed,  bids  must  be  re- 
ceived and  formally  opened  and  the  choice  must  be  made 
according  to  the  -terms  thereof.'  The  nature  and  contents 
of  these  bids  naturally  vary  from  state  to  state.  A  bid 
may  have  to  do  only  with  the  rate  of  interest  that  the  bank 
will  pay — as  in  Calif orn-ia^-or  it  may  have  to  do  also  with 
the  amount  of  funds  that  such  bank  may  desire.  In  Ohio 
banks  desiring  to  be  designated  as  state  depositories  must 
file  applications  before  the  meeting  of  the  Board  of 
Deposit  and  must  append  to  such  applications  sworn  state- 
ments of  their  financial  condition.*  In  Kansas  and  Texas 
each  bank  must  deposit  with  its  bid  a  certified  check  for 
$250  and  $500  respectively,  which  is  forfeited  if  the  bank 
should  fail  to  comply  with  its  bid  or  proposal  in  the  event 
that  it  is  chosen  as  one  of  the  depositories.*  Moreover  in 
some  of  the  states  a  minimum  rate  of  interest  is  prescribed;* 
2%  is  the  common  minimum  rate  although  in  Wisconsin  it 
is  2j4%.  As  a  rule,  however,  no  minimum  rate  is  pre- 
scribed because  it  is  recognized  that  conditions  might  arise 
where  the  minimum  rate  would  be  unobtainable  and  it 
would  be  inadvisable  to  tie  the  treasurer's  hands  in  such 
cases.  A  few  of  the  states  which  prescribe  a  minimum  rate 
obviate  the  difficulty  here  suggested  by  allowing  the 
treasurer  to  make  special  deposits  for  safekeeping  at  any 

^New  York  Finance  Law^  art.  i,  sec.  8. 

*  Laws  of  Rhode  Island,  title  vi,  ch.  ZZ- 

»  California,  Kansas,  Missouri,  North  Dakota  and  Texas. 

*  Bates,  Laws  of  Ohio,  1787- 1906,  pp.  200-4. 
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time,  but  in  such  cases  a  prescribed  minimum  rate  of  inter- 
est serves  but  little  purpose  beyond  suggesting  w*hat  may 
be  considered  a  fair  rate.  The  interest  so  received  is  or- 
dinarily calculated  on  the  basis  of  daily  average  balances.* 
The  various  points  hereinbefore  referred  to  indicate  then 
the  general  requirements  or  principles  according  to  which 
the  choice  of  the  depositories  is  made. 

The  number  of  depositories  that  may  be  chosen  also  dif- 
fers from  state  to  state.  In  Delaware  the  Farmer's  Bank 
in  which  the  state  is  interested  is  practically  the  sole  de- 
pository. Massachusetts  on  the  other  hand  has  a  very  large 
number.  In  Georgia  a  depository  is  chosen  in  each  of  43 
cities  that  are  designated  by  law.'  In  Iowa  "  one  or  more  '* 
is  chosen  in  Des  Moines.  In  New  York  the  depositories 
are  restricted  to  the  cities  of  New  York  and  Albany  but 
the  number  is  left  to  the  discretion  of  the  treasurer  and 
the  comptroller.*  In  Kansas  the  number  may  not  be  less 
than  ten  and  in  Kentucky  not  less  than  three  nor  more  than 
five.  In  most  cases,  however,  the  responsible  officials  are 
given  considerable  discretion  in  this  particular. 

A  few  of  the  states  lay  down  also  certain  rules  which 
are  aimed  to  prevent  discrimination  in  favor  of  any  parti- 
cular bank  or  banks  in  the  deposit  of  public  funds.  In 
California  for  example,  according  to  the  constitutional 
amendment  which  was  responsible  for  the  depository  act  of 
1905,  no  officer  may  deposit  more  than  20%  of  public  funds 
available  at  one  time  for  deposit  in  any  bank  when  there  are 

^As  a  matter  of  fact  the  rate  cormnonly  obtained  varies  slightly 
about  2%  to  3%.    The  amount  of  revenue  obtained  from  this  source 
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Other  qualified  banks  requesting  such  deposits.  The  law 
^^  1905  goes  even  further  and  permits  only  one-tenth  of  the 
available  amount  of  state  money  to  be  placed  in  any  one  de- 
pository. In  Kansas  the  law  directs  the  treasurer  to  make 
his  deposits  in  "  proportionate  amounts  "  and  to  draw  his 
checks  on  the  several  depositories  in  the  same  way.^  In 
Missouri  the  funds  of  the  state  are  divided  into  twenty  equal 
parts  and  the  banks  bid  for  the  amounts  they  desire.'  In 
Texas  the  treasurer  is  directed  to  maintain  as  nearly  as 
possible  an  equal  balance  in  each  bank  in  proportion  to  the 
amount  each  is  entitled  to  receive.'  That  rules  of  this 
kind  are  often  necessary  is  shown  by  the  revelations  aris- 
ing out  of  the  wrecking  of  the  Enterprise  bank  in  Pennsyl- 
vania hardly  a  year  ago. 

The  security  of  the  funds  placed  with  depositories  is  safe- 
guarded in  a  number  of  states  by  certain  special  provisions. 

In  the  first  place  it  is  found  that  at  least  ten  of  the  states 
require  the  depositories  to  give  bond.  In  some  cases  the 
amount  of  this  bond  is  specified,  being  $25,000  in  Texas 
and  $50,000  in  Georgia,  Virginia  and  West  Virginia.  In 
Kentucky  the  minimum  amount  of  the  bond  alone  is  pre- 
scribed ($100,000).  In  Minnesota  and  Montana  the 
amount  of  the  bond  must  be  at  least  double  the  amount  of 
the  deposits  while  in  Nebraska,  North  Dakota  and  Wiscon- 
sin the  amount  must  be  approved  by  the  proper  authorities. 

A  second  method  related  somewhat  to  the  first  requires 
the  depositories  to  deposit  with  the  state  adequate  security 
for  such  funds  as  may  be  entrusted  with  them.  At  least 
ten  *  of  the  states  employ  this  method,  among  them  being 

1  Dcposdtory  Act,  1905.  *  Laws  of  Missouri  sec.  10453. 

»  Texas  Law:  of  1905*  ch.  164. 

*  California,  Florida,  Kansas,  Maryland,  Michigan,  Missouri,  North 
Carolina,  Ohio,  South  Dakota  and  Texas. 
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Texas  which  was  mentioned  as  one  of  the  states  requiring 
a  bond  from  depositories.  The  amount  of  security  so  re- 
quired depends,  as  a  rule,  upon  the  amount  of  funds  de- 
posited with  any  particular  bank.  In  Texas  the  amount  is 
fixed — $50,000  in  U.  S.  bonds,  Texas  bonds  or  those  of 
the  minor  divisions  of  the  state.^  In  South  Dakota  the 
amount  is  $250,000  and  never  less  than  the  deposit.*  In 
California  the  amount  mtist  be  at  least  10%  in  excess  of  de- 
posits *  while  in  Kansas  and  Ohio  the  deposits  need  merely 
to  be  covered.*  In  the  other  states  the  security  must  be 
simply  "  ample  "  or  "  sufficient." 

The  third  and  last  method  of  guaranteeing  the  security 
of  deposited  funds  has  to  do  with  the  limitations  on  the 
amounts  that  may  be  deposited.  In  some  cases  this  limita- 
tion is  expressed  in  terms  of  percentages  of  the  capital  stock, 
in  other  cases  in  fixed  amounts  and  in  still  others  in  terms 
of  a  percentage  of  the  bond  given  or  security  deposited.  In 
California,  for  example,  the  constitution  prohibits  deposits 
in  a  bank  above  50%  of  the  bank's  capital  and  the  state 
law  goes  a  step  further  and  makes  the  maximum  25%  of 
such  capital.  Tennessee  also  limits  the  state's  deposits  in 
any  bank  to  one-fourth  of  the  bank's  capital.**  In  Connecticut 
the  state's  funds  in  a  bank  may  not  exceed  30%  of  the  bank's 
capital,  surplus  and  undivided  profits.®  Nebraska  places  a 
similar  maximum  at  30%  of  the  capital,^  Massachusetts 
and  New  Hampshire  at  40%  and  Kansas  at  75%.*     In 

1  Laws  of  1905,  ch.  164.  2  South  Dakota  Laws,  sec.  341. 

^  Laws  of  1905  (California),  ch.  cccviii. 

*  Kansas  State  Depository  Act,  1905 ;  and  Ohio,  Bates  Laws,  1787- 
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North  Dakota  the  maximum  is  the  "  assessed  value "  of 
"  paid  up  capital "  ^  and  simply  the  "  paid  up  capital "  in 
Ohio  and  Wisconsin.*  Kansas  also  limits  the  deposits  of 
the  state  in  any  bank  to  $100,000;  *  Maine  to  $20,000,  ex- 
cept in  the  bank  through  which  the  treasurer  may  wish 
to  meet  the  interest  on  the  state  debt ;  *  Texas  to  $50,000 
and  Ohio  to  $500,000.*  Then,  finally,  in  Nebraska  the  de- 
posits of  the  state  in  any  depository  may  not  exceed  50% 
of  the  bond  of  such  depository,*  and  in  West  Virginia 
three-fourths  of  such  bond.'  Wisconsin  allows  a  deposit 
up  to  the  amount  of  the  bond  *  and  Georgia  allows  the  de- 
posits to  exceed  the  bond  but  not  for  a  period  longer  than 
ten  days." 

It  must,  however,  be  also  observed  that  some  of  the 
states  do  not  regard  it  as  necessary  to  safeguard  their  funds 
in  banks,  with  special  requirements  that  do  not  apply 
equally  to  the  deposits  of  private  individuals. 

Critical  Remarks:  On  the  whole  the  system  of  state  de- 
positories has  worked  well.  Petty  scandals  have  of  course 
arisen  in  a  few  states.  In  Pennsylvania  indeed  the  demo- 
crats of  Philadelphia  were  moved  to  insert  the  fol- 
lowing in  the  platform  of  1905 :  "  The  same  corrupt  rings- 
ters  who  have  plundered  Philadelphia  dominate  and  mis- 

*  Laws  of  North  Dakota,  sec.  237. 

*Ohio:  Bates  Laws,  1787-1906,  pp.  200-5;  and  Wisconsin  Laws,  sec. 
160. 
«  Kansas,  supra  cit. 

*  Laws  of  Maine,  ch.  2,  sec.  58. 

"Bates,  Ohio  Laws,  1787-1906,  pp.  200-5;  and  Texas,  Laws  of  J905, 
ch.  164. 

*  Laws  of  Nebraska,  sec.  5088. 

^  Laws  of  West  Virginia,  ch.  t  ^ 
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govern  the  state.  The  citadel  of  their  power  is  the  office 
of  state  treasurer.  By  distributing  state  funds  among  fav- 
ored banks  they  insidiously  bribe  eminent  respectables  who 
otherwise  would  not  close  their  eyes  to  rascality."  And 
in  Ohio,  too,  a  legislative  investigation  into  the  affairs  of 
Hamilton  County  showed  how  the  interest  paid  by  the 
banks  was  systematically  appropriated  by  the  "  ring  "  treas- 
urer. But  these  evils  have  been  comparatively  few  and 
they  are  of  the  kind  that  stricter  legal  provisions  can  be 
expected  to  eradicate.  There  is  hardly  any  question  that 
in  time  all  the  state  governments  and  probably  also  the 
national  government  ^  will  come  to  adopt  the  system  of  us- 
ing banking  institutions  as  depositories  for  the  public  funds 
because  it  is  the  system  that  the  consensus  of  the  best  opin- 
ion supports. 

Part  IV.     Disbursement 

In  the  first  chapter  of  this  treatise  reference  was  made  to 
the  fact  that  the  basic  principle  of  modern  constitutionalism 
is  that  of  the  popular  control  of  the  public  purse.  Pay- 
ments can  be  made  from  the  public  treasury  only  in  pursu- 
ance of  an  appropriation  made  by  law  and  such  law  must, 
of  course,  emanate  from  the  representatives  of  the  people. 
This  theory  is  fundamental  to  our  American  institutions 
and  is  universally  applied  in  all  our  governmental  organi- 
zations. 

The  strict  prohibition  placed  upon  the  executive  officers 
of  the  government  against  the  expenditure  of  the  public 
funds  for  any  purpose  not  fully  authorized  by  law  makes  it 

1  It  is  interesting  to  note  that  one  of  the  recommendations  of  the 
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necessary  for  some  one  to  determine  just  what  expenditures 
are  authorized.  There  has  grown  up  in  consequence,  in 
all  constitutional  governments,  one  set  of  officials  whose 
chief  duty  it  is  to  study  and  interpret  the  law  authorizing 
the  expenditure  of  the  public  funds  and  who  determine  the 
authenticity  of  claims  presented  in  accordance  with  such 
laws  and  the  identity  of  the  persons  to  whom  pay- 
ments may  be  justly  due,  and  another  set  of  officials 
who  have  immediate  charge  of  the  state's  funds  and  who 
actually  pay  the  bills  of  the  state  when  authorized  by  the 
officials  of  the  first  class.  Stourm  speaks  of  these  two  kinds 
of  officials  as  **  ordinators  "  *  and  "payers'*  ("ordonna- 
teurs  "  and  "  payeurs  *').  The  "  ordinators  "  authorize  the 
payment  of  the  various  bills  of  the  state  when  they  are  satis- 
fied that  such  payments  are  fully  covered  by  lawful  appro- 
priations and  the  "  payers  "  actually  deliver  the  money  for 
such  bills  to  the  persons  entitled  to  receive  it,  when  the  or- 
ders to  pay  them  are  duly  presented. 

The  great  diversity  of  the  activities  of  and  the  huge  sums 
expended  by  the  great  national  governments  have  of  neces- 
sity given  rise  to  a  more  or  less  complicated  organization 
of  the  **  ordinators  "  and  the  "payers;"  but  in  our  states, 
where  the  governmental  activity  is  not  so  diversified  and 
the  sums  expended  are  relatively  small  the  organization 
here  referred  to  is  simple.  Not  stopping  to  point  out  minor 
differences  it  may  be  said  that  the  financial  departments  of 
our  various  states  are  divided  into  two  parts — one  the 
office  of  the  "Auditor  "  or  the  "  Comptroller  "  and  the  other 
the  office  of  the  "  Treasurer."     The  auditor  or  comptroller 

1  It  is  difficult  to  supply  an  English  equivaknt  for  "  ordonnateur.** 
The  word  "ord^rer,"  besides  sounding  very  awkward,  conveys  an  idea 
of  too  much  authority.  The  "ordinator"  really  has  not  final  author- 
ity in  ordaining  that  a  payment  be  made.  The  payer  has  the  right  to 
refuse  an  illegal  payment. 
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is  the  bookkeeper  of  the  state  and  is,  as  a  rule,  in  general 
charge  of  the  state's  finances.  He  may  and  usually  does 
have  one  or  more  deputies  whose  duties  for  the  most  part 
he  prescribes  and  besides  these  he  has,  of  course,  the  neces- 
sary office  force.  He  is  also  the  officer  who  in  almost  all 
of  our  states  authorizes  the  payments  out  of  the  state  treas- 
ury although  in  a  few  of  the  states  ^  the  chief  responsi- 
bility in  this  particular  is  vested  in  the  governor.  The  state 
treasurer  on  the  other  hand  is  the  keeper  of  the  public  mon- 
eys. His  chief  responsibility  is  to  see  that  the  funds  are 
safely  kept.  He  too  has,  as  a  rule,  one  or  more  deputies 
and  a  sufficient  office  force.  He  is  the  officer  who  on  the 
"  order "  of  the  auditor  or  comptroller  or  governor,  as 
the  case  may  be,  pays  out  the  money  to  liquidate  the  state's 
various  obligations.  It  must  not  be  supposed  that  he  ex- 
ercises absolutely  no  authority  over  such  payments.  He 
himself  must  be  satisfied  that  the  "  order  "  or  "  warrant " 
from  the  auditor  has  been  issued  in  accordance  with  the  law 
and  he  has  the  right  to  refuse  payment  on  "  warrants  "  that 
are  not  legally  issued.  At  best,  however,  he  has  only  a 
veto  on  such  warrants.  He  can  make  no  payments  without 
the  "  warrant "  or  "  order  "  unless  there  are  specific  legal 
requirements  to  the  contrary.*  In  general,  then,  it  may  be 
said  that  the  auditor's  department  in  our  states  has  to  do 
with  the  **  ordering "  or  the  "  authorizing "  of  the  pay- 
ments out  of  the  public  treasury  while  the  treasurer's  de- 

1  Georgia,  Maine,  Massachusetts  and  New  Hampshire. 

2  There  are  certain  payments  for  which  the  treasurer  needs  no  war- 
rant from  the  auditing  department.    These  arc  payments  to  the  mem- 
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partment  is  concerned  with  the  duty  of  actually  paying  out 
the  amounts  pursuant  to  such  orders. 

Payments  out  of  the  state  treasury  are  made  on  "  war- 
rants "  or  "  orders  "  issued  by  the  auditor  or  comptroller. 
In  a  few  cases  these  warrants,  as  has  been  said,  are  issued 
by  the  gx)vemor  but  even  in  such  cases  the  preliminary  ex- 
amination is  made  by  the  state's  auditing  department. 
More  will  be  said  about  this  examination  in  the  following 
chapter.  It  will  suffice  here  to  say  that  when  satisfied  as 
to  the  lawfulness  of  any  particular  claim  for  money  from 
the  state  the  auditor  makes  out  his  warrant  directing  the 
treasurer  to  pay  the  amount  determined  to  be  due  to  the 
person  entitled  to  receive  the  same.  Before  these  war- 
rants become  valid,  however,  they  must  in  most  states  be 
countersigned  by  the  state  treasurer,  in  Florida  by  the 
Governor  and  in  Georgia  where  they  are  originally  issued 
under  the  authority  of  the  Governor  they  must  be  counter- 
signed by  the  Comptroller.  It  is,  as  a  rule,  the  auditor's 
business  to  see  to  it  that  the  warrants  are  so  countersigned 
and  before  issuing  any  warrant  he  must,  in  all  cases,  enter 
in  a  proper  book  a  full  record  of  the  same. 

The  treasurer  too  must  keep  in  his  office  a  full  record 
of  each  warrant  presented  to  him — the  name  of  the  payer, 
the  date,  on  what  account  paid  and  out  of  what  fund,  ac- 
cording to  what  appropriation  issued,  etc.  When  the  vari- 
ous requirements  of  this  kind  have  been  fulfilled  the  treas- 
urer pays  over  the  cash  to  or  makes  out  his  check  on  one  of 
the  depositories  in  favor  of  the  person  entitled  to  receive  the 
same,  or,  in  case  the  warrant  has  been  turned  in,  in  pay- 
ment of  some  obligation  due  the  state  he  gives  a  proper 
receipt  for  the  amount  of  the  warrant  and  the  warrant  is 
then  canceled. 

Thus  the  funds  of  the  state  are  again  finally  distributed. 
There  is  first  the  collection  of  the  revenue  and  the  gradual 
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increase  in  the  amount  of  the  funds  in  the  treasury.  Then 
follows  the  disbursement  according  to  the  lawful  appropri- 
ations and  a  consequent  diminution  of  the  state's  funds. 
It  is  like  the  flow  and  ebb  of  the  tides.  The  whole  process 
we  have  considered  as  the  "  Execution  of  the  Budget  "  and 
now,  after  a  wearisome  chapter,  having  come  to  the  end 
of  that  process,  there  remain  to  be  considered  in  the  final 
chapter  certain  points  which  have  to  do  with  the  ultimate 
determination  as  to  whether  the  budget  law  was  properly 
executed  or  not.  For  want  of  a  better  name  this  chapter 
has  been  designated  the  "  Control  of  the  Budget." 
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CHAPTER  V 
THE  CONTROL  OF  THE  BUDGET 

The  budget  law  in  its  entirety  provides  for  the  collection 
of  certain  funds  for  the  state  and  also  for  the  application  of 
such  funds  after  collection  has  been  made.  The  "  control 
of  the  budget "  would  then  have  to  do  with  the  means  em- 
ployed for  ensuring  the  honest  execution  of  the  budget  law 
in  accordance  with  its  provisions.  This  implies  on  the  one 
hand  the  question  of  efficient  administration  and  on  the 
other  the  vital  constitutional  question  of  the  ultimate  con- 
trol of  the  public  purse. 

On  the  side  of  collection  there  are  no  particular  problems 
that  present  themselves  except  those  that  have  to  do  with 
the  enforcement  of  honesty  on  the  part  of  the  agents  of  the 
state  in  collecting  and  turning  over  the  revenue  due  the 
state  and  those  that  have  to  do  with  questions  of  justice 
to  the  various  taxpayers.  Sufficient  reference  has  already 
been  made  to  these  particular  points  in  the  general  discus- 
sion relating  to  the  execution  of  the  budget. 

On  the  side  of  expenditure,  however,  serious  constitu- 
tional principles  are  involved.  There  is  not  only  the  neces- 
sity of  enforcing  common  honesty  on  the  part  of  the  officials 
of  the  state  in  the  handling  of  the  funds  that  are  entrusted 
to  them  but  also  the  necessity  of  guaranteeing  that  such 
funds  shall  be  applied  in  accordance  with  the  will  of  the 
representatives  of  the  people  as  expressed  in  the  budget  law. 
If  the  law  directs  that  the  public  money  be  applied  in  speci- 
319]  203 
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fied  ways  while  the  officers  of  the  state  without  fear  of  be- 
ing discovered  or  called  to  account  apply  such  money  for 
purposes  not  sanctioned  by  the  law  the  popular  control  of 
the  purse  would  in  effect  be  nothing  more  than  a  shadowy 
theory.  It  is  here  then,  on  the  side  of  disbursement,  that 
the  question  of  the  control  of  the  budget  has  its  greatest 
importance. 

In  discussing  the  question  of  disbursements  in  the  last 
chapter  it  was  necessary  to  refer  to  two  classes  of  officers 
who  are  chiefly  concerned  with  the  distribution  of  the 
public  funds.  Following  Stourm's  designation  these  were 
referred  to  as  the  "  ordinators  "  and  the  "  payers  "  and  it  is 
here  that  a  further  word  or  two  must  be  said  about  them. 

The  function  of  the  "  ordinators,"  as  was  stated  in  the 
chapter  referred  to,  is  to  determine  whether  any  particular 
expenditure  is  fully  in  accordance  with  the  will  of  the  rep- 
resentatives of  the  people  as  expressed  in  the  budget  law  or 
acts  of  appropriation  and  if  that  proves  to  be  the  case,  to 
authorize  the  "  payers  "  to  turn  over  to  the  one  entitled  to 
receive  the  same,  the  amount  that  may  be  declared  due. 
This  constitutes  in  essence  a  judicial  function  since  it  has 
to  do  with  interpreting  and  declaring  the  meaning  of  a  law 
as  well  as  defining  its  application.  Although  this  is  thus 
essentially  a  judicial  function  it  is  not  one  that  is  entrusted 
to  the  regular  courts,  but  in  all  constitutional  govern- 
ments it  is  vested  in  a  special  administrative  office  or  bureau 
whose  responsibility  to  the  people  or  their  representatives 
can  thus  be  made  much  more  direct. 

A  complication  is,  however,  introduced  by  the  fact  that 
our  popular  representative  assemblies  are  made  up  of  groups 
of  members  of  different  political  faiths  and  between  such 
groups  rivalry,  more  or  less  intense,  always  exists.  One 
group  is  in  control  at  one  time  and  another  at  another,  ac- 
cording   to    the   changes    in   popular    sentiment.      These 
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changes  of  control  or  changes  of  **  administration  "  as  we 
call  them,  would  necessarily  react  upon  the  "  ordinators  " 
here  being  discussed,  if  their  own  official  positions  were  in 
any  manner  affected  by  them.  They  might  be  disposed  to 
sanction  what  would  be  in  reality  an  illegal  expenditure  sim- 
ply out  of  sympathy  for  or  fear  of  the  administration.  Con- 
sequently the  effort  has  been  made  in  most  constitutional 
governments  to  remove  the  "  authorizing  "  or  "  ordaining  " 
authority  as  far  as  possible  from  the  influence  of  politics 
and  to  render  it  as  independent  as  the  general  form  of 
government  will  permit.  In  England,  for  example,  the 
Audit  Department  at  the  head  of  which  is  the  Auditor  and 
Controller  General,  is  a  branch  of  the  permanent  civil  ser- 
vice. The  Auditor  and  Controller  General  is  independent 
of  the  "  government "  because  he  is  an  appointee  of  the 
Crown  and  because  he  holds  his  office  despite  cabinet 
changes.  Yet  he  is  held  thoroughly  responsible  to  Parlia- 
ment representing  the  people  as  a  whole.  There  is  a  com- 
mittee of  the  House  of  Commons  which  regularly  "  audits 
the  Audit  Department."  This  committee  according  to 
Woodrow  Wilson  *  is  made  up  of  the  most  experienced  busi- 
ness men  in  the  Commons  and  before  it  all  the  accounts  of 
the  completed  financial  year  are  passed  in  review. 

In  the  general  government  of  the  United  States  the 
Comptroller  of  the  Treasury  and  his  Auditors  perform  the 
services  of  examination  before  a  warrant  is  issued  on  any 
account  although  as  a  matter  of  fact  warrants  are  issued 
in  the  name  and  must  bear  the  signature  of  the  Secretary 
of  the  Treasury.  The  general  independence  of  the  Comp- 
troller's department  is  guaranteed  by  the  independence  of 
the  Treasury  Department  itself  which  is  placed  in  a  position 
of  authority   in  all   matters   relating  to  the  government 

*  Congressional  Government^  p.  144. 
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accounts.  Direct  and  regular  popular  investigation  into  the 
affairs  of  the  Comptroller's  department,  such  as  character- 
izes the  practice  of  the  British  Parliament  in  relation  to  the 
Audit  Office,  is,  however,  wanting.  In  1814  Congress  pro- 
vided for  a  congressional  auditing  committee  to  go  over 
the  various  accounts  of  the  Treasury  Department  but  such 
regular  investigation  is  no  longer  carried  on.*  The  ab- 
stract constitutional  principle  of  the  popular  control  of 
the  public  purse  would  seem  to  demand  such  a  final  inves- 
tigation by  the  representatives  of  the  people;  but  questions 
of  expediency,  traditional  practice  and  the  ever-present 
possibility  of  examination  and  calling  to  account  may  ma- 
terially modify  the  application  of  the  principle  and  make 
regular  examinations  unnecessary.  Congress  has,  of  course, 
the  right  to  make  at  any  time  a  special  examination  of  the 
Treasury  Department  and  every  other  department  and  the 
grovi^th  of  reprehensible  practices  is  thus  effectually  checked. 

In  considering  now  more  particularly  the  control  of  the 
budget  in  our  states  we  shall  take  up  first  the  payment  of 
money  from  the  treasury  or  the  examination  of  the  claims 
and  bills  that  are  to  be  liquidated  by  such  i>ayments,  and  in 
the  second  place  a  few  words  will  be  said  concerning  the 
examination  of  the  accounts  and  records  of  the  officers  of 
the  state  w^ho  are  concerned  in  the  handling  of  the  public 
revenues. 

The  auditing  of  the  bills  or  claims  which  call  for  pay- 
ment from  the  treasury  is  in  most  of  the  states  entrusted  to 
the  auditor's  or  comptroller's  department.  The  auditor  or 
the  comptroller  who  is  the  responsible  head  of  such  de- 
partment is  in  most  of  the  states  elected  by  the  people,  al- 
though in  a  few  states  he  holds  his  office  bv  virtue  of  ap- 
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In  some  states  *  however,  bills  or  claims  are  audited  by 
special  boards  known  variously  as  the  Board  of  Examiners, 
the  Board  of  Auditors  and  the  State  Auditing  Board. 
These  boards  are  made  up  of  some  of  the  executive  officers 
of  the  state  according  to  the  laws  of  the  particular  state 
concerned.  It  deserves  mention  also  that  in  some  states 
there  are  special  boards  for  the  auditing  of  all  claims  against 
certain  special  funds.  In  California  and  Nevada  for  in- 
stance there  is  a  special  Board  of  Military  Auditors  which 
audits  all  claims  against  the  military  fund. 

It  may  be  said  at  this  point  that  in  auditing  any  claim 
against  the  state  the  object  is  to  establish  the  validity  of 
the  claim  under  the  laws.  In  all  the  states  a  distinction 
is  made  between  those  claims  which  are  covered  by  appro- 
priations and  those  which  are  not  so  covered  but  which 
have,  nevertheless,  a  legitimate  right  to  be  recognized.  For 
the  latter  claims  it  is  customary  to  give  a  certificate  for  the 
amount  found  to  be  due  but  no  payment  of  money  is  made 
until  the  whole  matter  has  been  reported  to  the  legislature. 
Any  other  procedure  would  as  a  rule  be  unconstitutional. 
In  regard  to  claims  or  bills  that  are  fully  covered  by  appro- 
priations the  duty  of  the  auditing  authority  is  to  determine 
the  validity  of  every  claim  presented,  to  establish  the  right 
of  the  i>erson  claiming  the  money  to  such  amount  and,  when 
satisfied  as  to  both  the  validity  of  the  claim  and  the  iden- 
tity of  the  claimant,  to  see  to  it  that  the  necessary  *'  order  " 
or  warrant  is  issued. 

The  general  nature  of  such  examination  and  determin- 
ation may  be  shown  by  the  requirements  in  New  York. 
In  this  state  the  comptroller  may  not  draw  his  warrant  for 
claims  except  salaries  and  similar  expenditures  the  amounts 
of  which  are  definitely  and  specifically  fixed  by  law,  unless 

*  Califorrtia,  Idaho,  Maine,  Michigan,  Montana,  Nevada,  North  Da- 
kota and  Utah. 
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the  person  presenting  the  same  presents  a  detailed  statement 
of  items  and  makes  all  reports  required  of  him  by  law. 
If  such  a  statement  is  for  services  rendered  or  articles  fur- 
nished it  must  show  when,  where,  to  whom  and  under  what 
authority  they  were  rendered  or  furnished.  If  it  is  for 
traveling  expenses  it  must  show  the  distance  traveled  and 
between  what  places  as  well  as  the  duty  or  business  for  the 
performance  of  which  the  expenses  were  incurred  and  the 
dates  and  the  items  of  each.  If  the  statement  is  for  trans- 
portation, furniture  or  supplies,  etc.,  a  bill  duly  receipted 
must  be  attached  to  the  same  and  finally,  every  such  state- 
ment must  bear  the  claimant's  oath  to  the  effect  that  it  is 
just  and  correct.  It  may  be  added  also  that  the  auditing 
authorities  in  the  states  are  vested  with  the  power  of  sum- 
moning witnesses  and  examining  books  and  with  such  other 
powers  as  are  necessary  to  enable  such  authorities  to  get  at 
all  the  facts  that  may  throw  light  upon  the  general 
validity  of  the  claim. 

An  appeal  from  the  decision  of  the  auditing  authority 
is  always  provided  for.  In  most  cases  when  the  claimant  is 
dissatisfied  with  the  decision  rendered  it  is  required  that 
the  matter  be  reported  as  soon  as  possible  with  all  the  evi- 
dence, etc.,  to  the  legislature  and  the  legislature  then  deals 
with  the  matter  as  it  sees  fit.  Some  legislative  commit- 
tee, usually  a  "  Committee  on  Claims,"  takes  the  whole 
question  in  charge  and  whatever  action  is  taken  by  the 
l^islature  rests,  as  a  rule,  upon  the  report  of  such  com- 
mittee. But  in  Nebraska  and  West  Virginia  an  appeal  to 
the  courts  may  be  taken.  In  West  Virginia  any  person 
having  a  claim  against  the  state  which  the  auditor  has  dis- 
allowed may  apply  by  petition  to  the  circuit  court  of  the 
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taken  to  the  district  court  and  may  be  carried  to  the  su- 
preme court  of  the  state.*  The  practice  of  giving  the  courts 
either  an  original  or  appellant  jurisdiction  in  matters  relat- 
ing to  the  expenditure  of  public  nKwiey  is,  however,  on  the 
whcde,  very  imcommon. 

In  general  the  problem  that  underlies  the  question  of  the 
control  of  the  budget  is  on  the  one  hand  to  keep  the  audit- 
ing authority  sufficiently  independent  to  remove  it  from  the 
influences  of  politics  and  on  the  other  hand  to  prevent  it 
from  becoming  too  arbitrary.  An  auditing  board  composed 
of  selected  state  officers  is  too  strongly  under  the  influence 
of  the  administration  and  might  easily  connive  at  a  de- 
parture from  the  provisions  of  the  law.  Furthermore, 
where  the  auditing  authority  is  vested  in  a  single  officer  and 
his  department,  even  though  such  officer  and  department  do 
enjoy  in  the  matter  of  the  state  accounts  a  considerable  in- 
dependence, still  the  fact  remains  that  the  term  of  office  of 
the  auditor  or  comptroller  is  in  most  cases  subject  to  the 
uncertainties  of  politics  and  his  independence  from  poli- 
tical influences  is  thus  of  necessity  a  doubtful  and  a  precari- 
ous one.  From  the  point  of  view  of  independence  then  it 
cannot  be  said  that  the  general  system  of  auditing  claims 
and  allowances  in  our  states  compares  very  favorably  with 
the  English  system.  How  badly  our  system  can  be  made 
to  work  at  times  is  shown  by  the  recent  exposures  in  Penn- 
sylvania by  Treasurer  Berry.  Enormous  outlays  were 
made  ostensibly  for  parquette  floors  in  the  new  capitol  that 
should  not  have  cost  half  the  amount  charged.  A  careful 
and  honest  auditing  of  the  various  bills  presented  would 
have  prevented  this  diversion  or  squandering  of  the  peo- 
ple's money. 

TTiere   is  of  course  not  the  slightest   daneer  of  tiie 
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ing  authorities  in  the  states.  The  general  provision 
for  an  appeal  to  the  l^slature  in  cases  of  unsatisfac- 
tory decisions  on  claims  is  one  safeguard — and  a 
mighty  one.  Furthermore  at  least  nine  states*  have 
provisions  for  the  r^^lar  examination  of  the  auditor's 
office  on  the  part  of  the  legislature,  and  in  all  of  the  states 
there  hangs  over  the  head  of  every  department  in  the 
state  government  the  possibility  of  a  special  l^slative  in- 
vestigation at  any  time.  Again,  in  addition  to  the  reports 
that  are  regularly  required,  special  reports  covering  any 
particular  field  may  be  required  at  any  time.  Thus  whether 
there  is  a  regular  legislative  investigation  or  not  there  is 
no  danger  that  the  legislature  will  lose  control  of  the  situ- 
ation. The  control  of  the  purse  by  the  representatives  of 
the  people  is  a  principle  too  firmly  imbedded  in  our  institu- 
tions to  permit  executive  or  administrative  aggression  in 
this  respect  at  the  expense  of  the  legislative  authority. 

Heretofore  we  have  been  concerned  mostly  with  tfie 
auditing  of  claims — as  they  are  technically  called— or  pay- 
ments that  are  made  originally  out  of  the  state  treasury. 
There  is,  ho>wever,  a  further  question  of  control  which  has 
to  do  with  the  auditing  of  the  general  accounts  in  the  offices 
of  the  state  government  and  of  the  institutions  supported 
by  the  state.  This  is  largely  a  question  of  enforcing  hon- 
esty in  the  handling  of  the  public  funds,  but  it  implies 
also  a  testing  of  the  simdry  expenditures  made  by  such 
offices  and  institutions  in  order  to  ascertain  whether  they 
have  been  made  confortnably  to  law.  But  these  two  phases 
of  the  question  go  hand  in  hand  and  no  attempt  will  be 
made  to  distingfuish  between  them. 
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the  states  more  or  less  full  control  of  all  matters  relating 
to  accounts  and  the  systen>  of  accounting  to  be  enq)k>yed, 
and  the  tendency  is  strongly  marked  to  give  the  depart- 
ment power  to  enforce  a  uniform  system  of  accounting 
among  all  the  oflfices  of  the  state,  the  state  institutions  and 
the  counties.  Indeed  it  is  in  the  matter  of  accounts  that  the 
state's  direct  supervision  of  the  county  goverranent  is  more 
marked  than  in  any  other  particular.  The  accounts  of  the 
county  auditors  and  treasurers  throughout  the  states  are 
regularly  audited  at  least  once  a  year  by  the  state  autiiori- 
ties.  The  time  for  sudi  inspection  is  not  fixed  but  with- 
out previous  notice  the  auditor  or  the  comptroller  himself 
or  a  deputy  or  special  examiner  bears  down  upon  the 
county  officers  and  makes  an  examdnadon  of  the  books  and 
records  of  their  offices.  Full  reports  must  as  a  rule  be 
made  to  the  governor  or  to  the  legislature  and  discre- 
pancies should  therefore  be  easy  to  detect.  For  the  various 
state  institutions  the  examination  of  the  accounts  is  about 
the  same  There  has  been  a  very  encouraging  improvement 
throughout  the  country  concerning  the  accounting  in  these 
institutions.  Some  states  have  special  accountants  whose 
chief  business  it  is  to  look  after  the  accounting  in  the  in- 
stitutions of  the  state.  The  Fiscal  Supervisor  of  Chari- 
ties in  New  York  and  the  Public  Examiner  in  Minnesota 
are  cases  in  point.  Special  l^slative  committees  of  in- 
vestigation are  also  conmKm.  We  cannot  go  into  details 
here  concerning  the  auditing  of  accounts  in  the  counties 
and  the  institutions  supported  wholly  or  in  part  by  the 
state  but  suffice  it  to  say  that  in  practically  all  of  the  states 
the  attempt  either  has  been  or  is  being  made  to  obtain  a 
greater  uniformity  in  the  systems  of  accounting  among  the 
counties  and  the  state  institutions  and  a  more  careful  in- 
spection and  examination  of  such  accounts  is  thus  boooinr 
ing  always  more  easily  possible. 
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TTie  ajccounts  of  the  state  treasurer,  by  whom  all  the 
money  of  the  state  is  in  the  first  instance  paid  out,  are  in  every 
state  required  to  be  periodically  and  thoroughly  audited/ 
There  are  in  the  first  place  many  requirements  as  to  the 
examination  of  such  accounts  by  the  auditor  or  comptroller. 
In  some  states  *  the  accounts  of  the  state  treasurer  must 
be  examined  by  the  auditor  or  comptroller  once  a  year; 
in  a  large  ntunber  of  others  the  examination  must  be  quar- 
terly  and  in  still  others*  monthly.  In  Ohio  there  is  a 
weekly  comparison  of  accounts  and  at  the  r^^lar  quarterly 
settlement  of  the  treasurer's  accounts  the  governor  may 
require  the  secretary  of  state  or  the  attorney  general  to  be 
present  and  the  officer  so  diosen  must  endorse  the  certificates 
of  the  settlement  with  his  signature.*  In  Kentucky  a  cer- 
tificate of  the  monthly  settlement  must  each  month  be  filed 
with  the  secretary  of  state,  and  he  reports  the  same  to  the 
General  Assembly  during  the  first  ten  days  of  each  session.* 
In  some  of  the  states,*  moreover,  the  treasurer  must  make 
a  daily  statement  to  the  auditor  of  die  business  of  eadi 
day.  Special  provisions  concerning  the  surrender  of  re- 
deemed warrants,  coupons  of  bonds,  etc.,  are  also  common. 
In  Florida  the  treasurer  must  submit  a  trial  balance  sheet 
each  month  to  the  governor  while  in  New  Jersey  the  treas- 
urer must  file  annually  a  similar  sheet  signed  by  the  Audit- 
ing Committee.  Thus  almost  every  state  has  some  special 
provision  of  its  own  in  this  particular.     Moreover  in  al- 

1  Similar  «requiremente  cover  the  accounts  in  every  other  state  office 
where  there  arc  financial  transactions.  We  shall  confine  ourself  herc^ 
however,  to  the  purely  fiscal  officers. 

*  Massachusetts  and  Pennsylvania,  £00*  example. 

*  Idaho  and  Maryland,  for  exanH>le. 

*  Lawx  of  Ohio,  sec  102. 
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most  all  of  the  states  there  is  an  express  provision  in  the 
law  which  enables  the  auditor  or  comptroller  to  examine  the 
books  and  accounts  of  the  treasurer  whenever  he  sees  fit 
In  the  next  place  there  are  in  at  least  half  of  the  states 
special  boards  or  officers  who  are  charged  with  the  duty 
of  examining  the  treasurer's  books.  In  nine  of  the  states  * 
there  is  a  r^^ar  auditing  board  or  board  of  examiners 
who  must  examine  the  treasurer's  books  and  accounts  either 
annually  or  a  prescribed  minimum  number  of  times  each 
year,  although  in  some  cases  the  board  nay  exercise  its  own 
discretion  in  the  matter.  These  boards  are  made  up  of  a 
few  of  the  state  executive  officers  as  the  governor,  secretary 
of  state  and  auditor  in  Kansas,  or  the  governor,  secretary 
of  state  and  attorney  general  in  Minnesota,  or  the  secre- 
tary of  state,  auditor  and  attorney  general  in  North  Dakota. 
In  Indiana  and  Ohio  whenever  the  public  interest  requires 
it  the  governor  appoints  an  expert  accountant  who  acts 
with  the  secretary  of  state  in  the  examination.  In  other 
states  there  is  express  provision  for  the  regular  or  occa- 
sional appointment  of  a  special  examining  officer  who  be- 
sides other  examinations  must  conduct  one  into  the  accounts 
of  ^e  treasurer.  In  some  states  such  as  Idaho  and  Wyom- 
ing he  is  given  the  title  of  Special  Examiner,  in  Vermont 
that  of  Inspector  of  Finance  while  in  other  states  he  enjoys 
no  such  title  or  official  designation.  In  all  cases  the  office 
is  filled  by  appointment  by  the  governor  and  the  reports  of 
the  examination  have  to  be  made  to  him.  The  governor 
himself  is  often  required  to  examine  the  accounts  of  the 
treasurer  and  the  state  of  the  treasury.  In  CJeorgia  and 
Maryland  for  example  the  state  constitutions  require  the 
governor  to  examine  the  treasurer  under  oath, — quarterly 

^California,   Connecticut,   Kansas,    NGchigan,   Minnesota,    Montana, 
Nevada,  New  Hampsiiire  and  Utah. 
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in  Georgia  and  scmi-awmmlly  in  Maryland.  In  Iowa  the 
governor  must  himsdf  at  least  four  times  a  year  examine 
the  treasurer  or  he  must  appoint  a  oomlmittec  for  the  pur- 
pose*. Finally,  Kansas  and  North  Dakota,  which  have 
special  boards  of  examiners  whose  duty  it  is  among-  other 
things  to  audit  the  accounts  of  the  treasurer,  have  provisions 
also  for  special  officers  in  addition  to  such  boards.  In 
North  Dakota  such  officer  is  regularly  appointed  but  in 
Kansas  he  is  appointed  only  when  the  governor  deems  it 
necessary. 

Thus  it  would  seem  that  so  far  as  the  law  can  go  a  wide 
and  sufficient  administrative  examination  is  provided  for 
the  state  treasurer's  office.  But  the  efficiency  of  such  ex- 
amination cannot  always  be  guaranteed.  There  is  reason 
to  believe  from  happenings  in  some  of  the  states  that  in 
some  cases  at  least  the  examinations  are  perfunctory  and 
that  political  influences  are  sometimes  brought  to  bear  to 
prevent  them  from  being  thorough  or  searching.  Much 
depends  upon  the  character  of  the  responsible  officials  con^ 
cemed,  because  the  provisions  of  law  in  all  these  cases  are^ 
necessarily  very  general  and  where  this  is  true  the  ultimate 
responsibility  is  on  the  voters  themselves  for  they  elect  the 
officials. 

In  addition  to  the  administrative  examination  of  the  ac- 
counts of  the  treasurer  there  is  ahvays  a  more  or  less  thor- 
ough legislative  examination.  In  all  the  states  the  treas- 
urer must  make  a  report  to  the  l^slature  either  directly  or 
through  the  governor.  These  reports  cover  all  the  opera- 
tions of  the  treasury  in  detail  for  the  fiscal  period.  But  in 
addition  to  these  regular  reports  there  is  in  a  considerable 
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least  eleven  of  the  states  have  explicit  statutory  provisions 
oonoeming-  the  appointment  of  siidi  conmwttees  and  in  all 
of  the  states  a  legislative  investigation  may  be  provided  for 
at  any  time.  The  conunittees  are  atithorized,  as  a  nde,  to 
employ  expert  acjcountants,  etc.,  and  are  given  whatever 
other  powers  are  necessary  to  en^le  them  to  conduct  a  tbor- 
ough  examdnation.  Special  reports  may  also  be  called  for 
at  any  time,  but  these  are  less  common  in  the  states  than  in 
the  national  government  The  power  of  the  legislative 
branch  of  the  government  to  exsamine  thus  into  the  affairs 
of  all  the  civil  officers  of  the  state  with  whatever  degree 
of  thoroughness  may  suit  its  convenience  is  an  integral  part 
of  our  institutions  and  although  this  power  may  not  be 
always  or  regularly  used  the  possibility  of  its  employment 
hangs  like  a  warning  sword  over  every  official's  head. 

Concerning  the  examinations  into  the  accounts  of  the 
auditing  department  some  references  have  already  been 
made  in:  relation  to  the  auditit^  of  chdlns  and  bills  pay- 
able out  of  the  state  treasmy.  Referring  at  this  point 
more  broadly  to  the  accounts  in  general  it  may  be  said  that 
this  department  also  is  subject,  in  a  greater  or  less  degree, 
to  administrative  examination.  The  control  of  the  ac- 
counts of  the  various  other  officers  of  the  state  by  the  audit- 
ing department  renders  it  in^possible  that  any  of  the  other 
ordinary  administrative  officers  should  be  vested  with  the 
authority  to  examine  the  accounts  of  such  department.  In 
all  of  the  states,  however,  the  governor  as  chief  executive 
officer  enjoys  the  power  of  requiring  information  from  the 
officers  of  the  state  or  of  examining  into  the  affairs  of  their 
offices  whenever  he  sees  fit.  In  Georgia  and  Marytend  the 
governor  is  required  to  examine  the  oompfcrollcr  under 
oath  as  well  as  the  treasurer.  The  constitution  of  Ken- 
tucky requires  the  General  Assembly  to  provide  by  law  for 
a  monthly  examination  into  the  accounts  of  the  auditor  and 
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the  results  of  these  examinations  must  be  regularly  reported 
to  the  governor.^  Furthermore  a  considerable  number  of 
states  provide  for  the  examination  of  the  accounts  of  the 
auditing  department  by  the  special  officers  and  boards  that 
were  spoken  of  in  connection  with  the  examination  of  the 
treasurer's  accounts.  As  was  indicated  in  the  case  of  the 
treasurer,  so  here,  these  examinations  may  be  prescribed  for 
specified  periods  of  time  or  a  minimum  number  may  be 
prescribed  for  each  year  or  the  matter  n:iay  be  left  entirely 
to  the  discretion  of  the  boards  or  officers  themselves  or  to 
that  of  the  governor. 

It  may  be  said  also  that  in  at  least  a  third  of  the  states 
there  are  special  provisions  for  l^slative  investigation  into 
the  affairs  of  the  department  here  being  discussed.  Stand- 
ing or  special  committees  of  examination  are  provided  for 
either  by  constitutional  or  statutory  enactment  or  by  the 
rules  of  the  legislature  itself.  The  committees  are  for  the 
most  part  the  same  ones  that  are  required  to  audit  the  ac- 
counts of  the  treasury  department  and  they  are  thus  enabled 
to  check  the  accounts  of  one  department  by  those  of  the 
other.  Furthermore  regular  reports  covering  the  entire 
transactions  of  the  fiscal  period  must  be  made  to  the  Icgis- 
latiMTc  at  each  session.  Here  also  it  deserves  to  be  men- 
tioned that,  irrespective  of  what  the  r^^lar  requirements 
may  be,  there  is  not  the  slightest  doubt  about  the  power  of 
the  legislature  to  provide  for  any  examination  it  may  deem 
appropriate  into  the  affairs  and  records  of  the  auditor's  or 
comptroller's  departnwnt. 

Although  there  is  thus  in  the  various  phases  of  the  con- 
trol of  the  budget  a  large  measure  of  administrative  and 
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officers  are  oonccmed.  Grand  jury  investigations  into  Ac 
affairs  of  county  and  municipal  officers  are,  however,  quite 
common.  The  constitutipn  of  Colorado  does  indeed  pro- 
vide that  the  District  Court  of  the  county,  wherein  the  seat 
of  government  is,  may  appoint  committees  of  the  grand 
jury  or  other  persons  not  exceeding  five  to  investigate  the 
aflFairs  in  the  offices  of  the  state  treasiffer  and  state  audi- 
tor.* Furthermore  it  goes  without  saying  that  in  any  ac- 
tion brought  to  remove  any  officer  for  discrepancies  discov- 
ered or  for  recovery  on  his  bond  the  court  reviews  all  the 
evidence  that  is  submitted  and  thus  really  decides  whether 
or  not  a  discrepancy  exists.  On  the  whole,  though,  the  fact 
remains  that  the  jurisdiction  of  the  courts  in  these  matters 
is  only  secondary  in  character.  In  practice  the  administra- 
tive examination  is  the  most  important,  although  theoreti- 
cally chief  importance  attaches  to  that  of  the  legislature. 

Here  at  the  end,  however,  it  must  be  said  that  one  of  the 
greatest  factors  in  the  control  of  the  budget  in  our  coun- 
try is  publicity.  The  final  authority  is  after  all  the  people 
as  a  whole  and  public  opinion  is  the  ultimate  tribunal.  Re- 
ference has  already  been  made  to  the  fact  that  reports  of  re- 
ceipts and  expenditures  of  the  state  must  be  published  at 
regular  intervals,  but  in  addition  to  this  well-recognized 
constitutional  requirement  every  state  demands  a  much 
wider  publicity  of  the  acts  of  its  officers.  In  every  juris- 
diction enjojring  any  d^;Tee  of  independence  in  financial 
matters — 'however  small  and  insignificant  such  jtrrfsdiction 
may  be — it  is  required  of  the  officers  in  charge  that  they  re- 
port in  some  way  to  the  people.  The  reports  may  have  to 
be  simply  written  reports  that  are  posted  in  public  places 
or  thev  mav  be  even  a  little  more  important  and  may  have 
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tion;  but  if  the  office  conccmed  is  one  of  broader  and  more 
general  importance,  the  reports  have,  as  a  rule,  to  be  printed 
in  book  or  pamphlet  form  so  that  every  interested  citizen 
may  examine  them  carefully  in  his  home.  The  theory  here 
is  that  the  people  have  the  right — and  indeed  it  is  considered 
their  duty — to  know  how  their  business  is  being  carried  on. 
In  Washington  the  general  public  has  the  authority  to  go 
right  into  the  treasurer's  office  during  office  hours  and  in- 
spect the  affairs  there  for  itself.^  It  tiierefore  remains  true 
that  the  real  question  of  the  control  of  the  budget,  so  far  as 
our  states  are  concerned,  is  not  one  that  has  to  do  at  all 
with  the  liberties  and  authority  of  the  people — for  in  this, 
nation  that  is  forever  settled— 4>ut  one  that  is  concerned 
with  the  more  perfect  administration  of  and  the  applica« 
tion  of  business  principles  in  the  business  affairs  of  govern^ 
ment.  No  symplathetic  believer  in  our  institutions  will 
doubt  that  in  the  fulness  of  time  a  satisfactory  solution  of 
this  question  will  be  worked  out. 

1  Laws  of  Washington,  sec.  157. 
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PREFACE 

In  the  preparation  of  the  following  study  of  the  Finances 
of  Cleveland  I  have  met  with  special  difficulties  growing  out 
of  the  frequent  changes  in  organization  and  administrative 
methods  which  have  occurred  in  the  history  of  that  city. 
Because  of  these  I  can  scarcely  hope  that  I  have  invariably 
presented  all  of  the  most  important  facts  or  avoided  all 
errors.  Wherever  feasible,  I  have  given  specific  references 
to  laws,  ordinances,  and  reports;  for  the  statistical  data, 
however,  exact  references  could  not  always  be  given.  The 
condition  of  the  financial  reports  has  occasionally  made 
necessary  a  more  or  less  arbitrary  rearrangement  of  the 
data  they  contain,  in  order  to  make  them  comparable  with 
other  reports.  In  the  work  of  collecting  and  arranging  so 
large  a  body  of  facts  I  have  probably  not  escaped  making 
a  few  merely  mechanical  errors.  My  results,  however,  are 
not  designed  to  have  the  degree  of  accuracy  that  is  neces- 
sary for  accounting  purposes.  For  the  use  of  the  student 
of  municipal  problems,  it  is  believed  that  such  minor  in- 
accuracies as  have  been  unavoidable  will  lessen  but  little  the 
value  of  the  facts  presented. 

I  am  glad  to  have  this  opportunity  to  make  acknowledg- 
ment of  aid  received  from  the  Carnegie  Institution,  of 
Washington,  in  connection  with  the  preparation  of  this 
monograph.  The  work  was  originally  undertaken  at  the 
suggestion  of  Professor  Henry  B.  Gardner,  of  Brown 
University,  who  is  directing  for  the  Institution  investiga- 
tions into  the  financial  history  of  the  country  to  constitute 
a  part  of  a  projected  economic  history  of  the  United 
339]  5 
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States.  I  wish  to  make  special  acknowledgment  also  to 
the  officers  of  the  Western  Reserve  Historical  Society,  of 
Qeveland,  for  their  kindness  in  placing  at  my  disposal  the 
Society's  very  complete  collection  of  municipal  records 
and  reports.  I  am  also  under  obligation  to  many  of  the 
officials  of  the  city  of  Cleveland  for  advice  and  criticism. 
Especially  am  I  indebted  to  Newton  D.  Baker,  Esq.,  City 
Solicitor  of  Cleveland,  for  reading  my  manuscript  and 
making  valuable  suggestions,  and  to  Professor  E.  R.  A. 
Seligman  and  Professor  H.  R.  Seager  for  assistance  in 
the  matter  of  publication. 

C  C  W. 
Columbia  University,  March  ip,  190/. 


Digitized  by 


Google 


TABLE  OF  CONTENTS 


Vmewacm. 


CHAPTER  I 
Introduction 

{    I.  Importance  of  Municipal  Finance ...••••  ii 

{    2.  Aim  of  this  Study 13 

{    3.  Methods  Followed 15 

CHAPTER  n 

Organization  and  Adminutration 

{    4.  The  Village 17 

{    5.  The  Oty  Charter  of  1836 19 

{    6.  Special  Legislation 20 

§    7.  The  Board  System 22 

§    8.  The  ••Federal  Han" 27 

§    9.  The  Code  of  1902 31 

§  ID.  The  Council 32 

{  II.  TheAuditor 33 

§  12.  The  Treasurer 36 

{  13.  School  Administration 37 

{  14.  library  Administration 42 

{  15.  The  Fiscal  Year 43 

{  16.  The  Budget 44 

{  17.  Checks  on  Expenditure •  •  49 

{  18.  Payment  of  Oaims 50 

{  19.  Thmsfers 51 

§  20.  Accounts • 52 

{  21.  Financial  Reports 54 

{  22.  Examination  and  Supervision  of  Accounts 56 

341]  7 


Digitized  by 


Google 


8  TABLE  OF  CONTENTS  [342 

PACK 

CHAPTER  ni 
Revenuks 

§  23.  Introdnctory 60 

§  24.  Sketch  of  General  Property  Tax  in  Ohio 6a 

{  25.  Real  Estate  Taxes 66 

{  26.  Taxation  of  Money  and  Credits 67 

{  27.  Taxation  of  Corporations • • .  • 69 

{  28.  Taxation  of  Express,  Telegraph  and  Telephone  Companies 71 

{  29.  The  Tax  Inquisitors 71 

{  30.  Assessors 73 

{  31.  Boards  of  Equalization 74 

{  32.  The  Tax  Limit 77 

§  33.  Tax  Reform 80 

{  34.  The  Bridge  Tax 83 

{  35.  The  School  Levy 83 

$  36.  The  Library  Lery • 85 

{  37.  Special  Assessments 87 

§  38.  Public  Service  Prrrileges 98 

$  39.  The  Liquor  Tax 99 

§  40.  The  Cigarette  Tax 102 

{  41.  The  Municipal  License  System 102 

$  42.  Gilts 106 

$  43.  From  Other  Qyil  Divisions 106 

S  44.  From  Sale  of  Property 107 

§  45;  Interest  Receipts 107 

{  46.  Departmental  Receipts 109 

CHAPTER  IV 

ExPENDrruRxs 

§  47.  Introductory * 112 

§  48.  Federal  Statistics  of  Municipal  Finance 1 13 

§  49.  Classification  of  Expenditures 115 

S  50.  General  View  of  Expenditures 118 

§  51.  General  Government 124 

J  5  2.  Police 131 

%  53.  Fire  Service 134 

{  54.  Protection  to  Life  and  Property — Conclusion 138 

$  55.  Health  Department 140 

§  56.  Sewers. 142 

{  57.  Street  Cleaning 145 

J  58.  Night  Soil 148 

$  59.  Garbage  Collection  and  Disposal 149 


Digitized  by 


Google 


343]  TABLE  OF  CONTENTS  9 

PACB 

{6a  His^wayt 151 

{  61.  PATUig 154 

§62.  Street  Ligbting 156 

§  63.  Riyer  and  Harbor 159 

§  64.  Bridges  and  Viaducts 162 

S  65.  Abolition  of  Grade  Crossings 164 

§  66.  The  Infirmary  Department 164 

{  67.  Workhouse  and  House  of  Correction 166 

§  68.  Qty  Farm  School 1 69 

{  69.  Charities  and  Correction — Conclusion. 169 

§  70.  Schools 170 

§  71.  Libraries 177 

{72.  Parks 178 

S  73.  Baths 182 

CHAPTER  V 

Municipal  Industries 

part  i.    water  works 

§  75.  Construction 183 

§  76.  Administration 184 

{  77.  Rates  and  Earnings 186 

§  78.  Sinking  Fund 190 

%  79.  Meters 193 

S  80.  Conclusion 194 

PART  II.     OTHER  ENTERPRISBS 

$  81.  Cemeteries 196 

§82.  Markets 198 

§  83.  Docks  and  Wharves 199 

$  84.  Institutional  Industries 200 

§  85.  Miscellaneous  Industries  and  Undertakings 201 

CHAPTER  VI 
Debt  and  Sinking  Funds 

j  86.  Origin  of  Funded  Debt 203 

$  87.  Special  Debt 20$ 

%  88.  Debt  Limit 207 


Digitized  by 


Google 


10  TABLE  OF  CONTENTS  [344 

rAGB 

{   92.  Pftjments  for  Intercft. • . •  • 215 

{    93.  Method  of  Selling  BondB 215 

{    94.  Debt  Payment 216 

§   95.  Sinking  Fund  of  1862 217 

{   96.  Viaduct  Sinking  Fond 222 

§    97.  General  Sinking  Fund 223 

{   98.  City  Hall  Sinking  Fnnd 224 

§   99.  School  and  Library  Sinking  Funds 224 

{  100.  Present  Condition  of  Sinking  Funds 22^ 

APPENDICES 

A.  Statistics  of  Assessed  Valuation  of  Property  and  Tax  Levies 227 

B.  Statistics  of  Receipts 229 

C.  Statistics  of  Disbursements 240 

D.  Statistics  of  Debt  and  Sinking  Funds 256 

E.  Diagrams  Showing  Per  Capita  Expenditures,  1840-1905 260 

Index 263. 


Digitized  by 


Google 


CHAPTER  I 
Introduction 

§  I.  Importance  of  Municipal  Finance.  The  rapid  growth 
of  cities  in  the  United  States  has  given  rise  to  many  import- 
ant social  and  economic  problems.  Of  these  problems  those 
concerned  directly  with  public  finance  do  not  yield  in  im- 
portance to  any.  "  What  are  the  most  pressing  needs  and 
ilnportant  problems  in  the  government  of  American  cities  ?'^ 
was  asked  recently  of  Mayor  McClellan  of  New  York  City. 
His  answer  was,  in  part :  "  To  make  a  little  money  go  a 
long  way.  No  city  in  the  United  States,  so  far  as  I  know, 
has  the  means  to  do  all  that  is  required  of  it.  The  rich 
ones  and  the  poor  ones  are  alike  in  this  respect.'*  Muni- 
cipal finance  has  become  far  more  complex  than  the  fiscal 
matters  of  either  state  or  Federal  government.  In  mere 
magnitude  also  the  fiscal  operations  of  American  cities  take 
first  rank.  The  annual  expenditures  of  the  one  hundred  and 
seventy-five  cities  of  the  United  States  having  a  population 
of  more  than  twenty-five  thousand  exceed  the  expenditure 
of  the  National  Government,  and  are  also  in  excess  of  the 
annual  cost  of  all  the  state  governments.  The  net  indebted- 
ness of  these  one  hundred  and  seventy-five  cities  is  likewise 
greater  than  the  total  debt  of  the  United  States,  and  is  in- 
creasing with  great  rapidity.^  In  1904  the  one  hundred 
and  fifty-one  largest  cities  paid  to  the  public  more  than 
twice  as  much  for  interest  as  was  paid  by  the  Federal  gov- 
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emment.  The  expenditures  of  each  of  the  two  largest  cities 
of  Ohio  exceed  by  a  milHon  and  a  half  the  total  expendi- 
ture of  the  State;  while  the  five  largest  cities  annually  dis- 
burse considerably  xnor^  than  three  times  as  mudi  as  does 
the  State  itself.  In  1905  the  indebtedness  of  cities  in  Ohio 
amounted  to  $103,557,868,  the  funded  state  debt  being  less 
than  $2000,  and  the  irreducible  state  debt  in  the  form  of 
trust  funds  only  $4,902,110.  Excluding  the  debts  of 
cities,  the  whole  amount  of  local  debts  reached  but  $35,298,- 
945.^  As  this  latter  sum  includes  the  debts  of  counties  and 
special  school  districts,  as  well  as  of  incorporated  villages 
and  townships,  it  is  evident  that  a  still  larger  proportion  of 
local  indebtedness  is  attribtutable  to  urban  centers.  In  many 
other  states  conditions  are  not  dissimilar. 

Notwithstanding  its  importance,  almost  no  scientific 
study  has  been  made  of  municipal  finance  in  the  United 
States.  For  this  apparent  neglect  two  principal  reasons 
may  be  assigned.  First,  it  is  evident  that  no  important 
conclusions  can  be  reached  in  regard  to  the  development  of 
the  municipal  economy  in  general  until  that  development 
has  been  traced  minutely  and  accurately  for  a  relatively 
large  number  of  cities.  Such  a  study  has  been  made  avail- 
able for  but  three  or  four  important  municipalities.*  The 
second  reason  for  a  lack  of  fruitful  investigation  in  muni- 
cipal finance  is  found  in  the  diversity  and  inadequacy  of  the 
financial  reports  of  the  cities  thelmselves.  Fortunately  the 
latter  defect  is  now  being  removed  through  investigations 
conducted  by  the  Bureau  of  the  Census  and  by  several 
state  governments,  with  the  cooperation  of  progressive  city 

1  Annual  Rebort  of  the  Auditor  of  State  for  ioo«>,  p.  778. 
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officials  and  students  of  public  finance  and  of  municipal 
affairs. 

§  2.  Aim  of  this  Study.  The  present  study  aims  to  con- 
tribute to  a  knowledge  of  the  historical  development  of  in- 
dividual cities.  General  results  are  not  sought;  neither  is 
it  proposed  to  recite  the  bare  facts  of  revenue  and  expendi- 
ture. The  aim  is  rather  to  present  a  concrete  historical 
study  of :  ( i )  the  cost  of  the  varied  and  rapidly  multiplying 
municipal  ftmctions;  (2)  the  means  by  which  these  costs 
are  met  through  the  use  of  powers  delegated  to  the  muni- 
cipal corporation  by  the  state;  and  (3)  the  administrative 
reflations  of  both  revenues  and  expenditures.  The  vari- 
ous functions  themselves  are  not  considered  from  the  point 
of  view  of  the  l^al  or  technical  expert,  but  rather  as  they 
appear  in  the  budget  and  present  themselves  to  administra- 
tive officials  and  taxpayers  as  a  problem  of  ways  and  means. 
Among  students  of  municipal  problems  the  consensus  of 
opinion  is  that  such  historical  work  is  needed.  According 
to  a  recent  writer : 

The  work  now  most  requisite  for  the  proper  understanding 
of  municipal  finances  is  an  historical  study  for  a  series  of  years 
of  the  growth  of  municipal  departments;  the  history  of  the 
administrative  changes  in  the  development  of  a  city  function, 
the  progress  from  management  by  a  committee  of  the  city 
council,  to  management  by  a  board,  to  management  by  a  single 
head;  the  history  of  consolidation  of  related  departments  and 
the  gradual  separation  of  new  departments  from  old  in  the 
process  of  progressive  differentiation.^ 

Professor  Hollander,  to  quote  but  one  other  investigator  in 
the  field  of  municipal  finance,  says :  "  Until  essential  data 
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ing  the  financial  status  of  representative  American  cities, 
there  can  be  no  comprehensive  study  of  many  of  the  most 
important  aspects  of  municipal  finance."  ^ 

Certain  secondary  results  should  be  reached  in  detailed 
studies  of  this  sort.  Alth^ough  the  fistal  problems  met  with 
in  municipal  administration  are  vast  and  complex,  our  cities 
depend  less  upon  the  expert  and  trained  administrator  than 
does  the  national  government,  or  even  the  governments  of 
many  of  the  states.  Criticism  from  the  public  is,  under  these 
circumstances,  highly  desirable.  Honest  inquiry  of  any  sort 
can  have  only  a  wholesome  effect  on  the  public  official* 
On  the  other  hand  an  appreciation  of  the  vastness  and  com- 
plexity of  the  problems  presented  by  miunicipal  finance 
should  lead  to  a  more  careful  selection  of  public  officials. 

A  critical  study  of  the  financial  and  administrative  his- 
tory of  a  city  during  the  whole  period  of  its  existence 
should  also  throw  some  light  on  its  probable  success  in  any 
attempt  to  extend  the  municipaJl  ownership  and  operation 
of  public  utilities.  This  problem  is  no  longer  to  be  re- 
garded as  a  theoretic  one;  it  is  now  to  be  decided  on  grounds 
of  practical  expediency,  and  the  question  of  expediency  is 
very  largely  a  financial  one.  Into  it  also  enter  the  factors  of 
public  vigilance  and  the  selection  for  office  of  men  who  have 
the  requisite  expert  ability  and  honesty  of  purpose  to  man- 
age great  business  enterprises.  Municipal  finance  should, 
therefore,  at  the  present  time  be  studied  with  an  eye  to  the 
possibility  of  successful  municipal  ownership  of  street  rail- 
ways, lighting  plants,  etc. 

To  pass  over  entirely  the  whole  subject  of  the  taxing 
system,  which,  in  Ohio  as  in  many  other  commonwealths, 
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reveals  its  worst  features  in  the  larger  cities,  the  problems 
of  state  control  versus  *'  home  rule  "  in  matters  of  public 
debt  and  expenditure  need  more  consideration  than  they 
are  likely  to  receive  at  the  hands  of  city  officials  eager  to 
carry  out  vast  schemes  of  public  improvement.  The  de- 
gree of  state  supervision  of  munitipal  finance  which  is  both 
practicable  and  desirable  is  a  question  also  to  be  answered 
from  a  knowledge  of  actual  conditions  rather  than  on  a 
priori  grounds. 

Finally  it  may  be  said  that  as  a  method  of  attacking 
the  general  subject  of  municipal  government  a  study  of  the 
finances  is  most  fruitful.  "  Budgets,"  it  is  accurately  ob- 
served, "  are  the  summary  of  the  conditions  and  possibili- 
ties of  municipal  life."  ^ 

§  3.  Methods  followed.  The  city  of  Qeveland  may  be 
regarded  as  typical  of  the  rapidly  growing  urban  centers 
of  the  Middle  West  and  elsewihere.  Its  growth,  while  not 
so  phenomenal  as  that  of  Chicago,  has  been  remarkably 
rapid.  By  the  census  of  1900  it  ranked  as  the  seventh  city 
in  population  in  the  United  States,  although  in  1840  it 
had  but  6,071  inhabitants.  In  its  history  there  are  fdw 
striking  events.  Changes  which  have  taken  place  are  very 
similar  to  changes  that  any  normal  community  undergoes 
in  passing  from  the  small  village  of  a  few  hundred  people 
to  a  great  commercial  and  manufacturing  center  with  a 
population  of  half  a  million.  The  purely  financial  changes 
are  almost  without  exception  represented  by  a  budget  keep- 
ing pace  with,  or  outstripping,  growth  in  population  and 
wealth,  accompanied  by  an  evolution  in  organization  and 
administrative  machinery,  not  wholly  but  for  the  most 
part,  making  for  greater  efficiency  and  economy.     These 
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developments  are  trated  from  decade  to  decade  and  from 
year  to  year  so  far  as  tliey  are  conceived  to  have  any  bear- 
ing on  the  more  strictly  fiscal  problems.  During  the  village 
period  and  even  under  the  first  city  charter  the  financial  re- 
lations are  unimportant.  Just  when  they  do  become  im- 
portant is  as  difficult  to  say  as  it  would  be  to  name  the  year 
when  village  conditions  became  city  conditions.  All  that 
is  attempted  in  considering  the  early  decades  is  to  g^ve  an 
outline  of  the  financial  system  as  a  basis  for  the  more  de- 
tailed study  of  the  later  periods. 

The  method  of  presenting  historicai  matter  is  primarily 
topical  rather  than  chronological.  To  the  writer  this  ap- 
pears to  serve  better  the  purpose  of  tracing  financial  de- 
velopment. Historical  discussion  and  statistical  statements 
are  supplemented  by  a  certain  amount  of  comparison  with 
other  cities.^ 

^Cf.  §48. 
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CHAPTER  II 

Organization  and  Administration 

§  4.  The  Village.  On  the  twenty-third  day  of  Decem- 
ber, 1 81 4,  the  General  Assembly  oi  Ohio  passed  an  act  in- 
corporating the  Village  of  Cleveland.  It  provided  for  the 
annual  election  of  a  president,  recorder,  three  trustees,  a 
\\\\zjgt  marshal,  a  treasurer  and  two  assessors.  Corporate 
power  was  vested  in  the  president,  recorder  and  trustees, 
tmder  the  title  "  Trustees  of  the  Village  of  Qeveland."  To 
the  trustees  was  granted  power  to  purchase,  receive,  hold 
and  convey  any  real  estate  or  personal  property  for  use  of 
the  village,  provided  the  annual  net  income  of  such  estate 
did  not  exceed  $5,000.  The  president  or  recorder  was 
given  power  to  impose  fines  for  violating  ordinances  of  the 
village  corporation.  It  then  became  the  duty  of  the  mar- 
shal to  collect  the  fine  and  pay  it  to  the  treasurer.  The 
trustees  were  authorized  to  regulate  markets  and  streets, 
to  remove  nuisances  and  to  "  erect  and  keep  in  repair  such 
public  buildings  or  other  works  of  public  utility  as  may  be 
deemed  necessary  or  useful." 

The  taxing  power  was  carefully  guarded.  Whenever 
"  in  their  opinion  it  may  be  expedient "  the  trustees  were 
authorized  to  levy  an  annual  tax  on  all  lots  and  other  prop- 
erty subject  to  taxation  for  county  purposes,  provided 
that  no  tax  on  improved  real  property  should  exceed  one 
per  cent  of  its  value,  and  provided  also  that  the  tax  should 
be  levied  on  ail  property  in  proportion  to  its  value.  The 
duty  of  ascertaining  the  true  value  of  property  belonged 
351]  17 
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to  the  two  elective  assessors.  Collection  of  taxes  was  en- 
trusted to  the  village  marshal,  with  power  to  sell  personal 
property  to  satisfy  a  claim,  and,  in  case  no  personal  prop- 
erty was  to  be  found,  lots  could  also  be  sold.  Moneys  col- 
lected were  paid  to  the  treasurer,  who  ccxild  pay  them  out 
again  only  on  the  order  of  the  trustees. 

For  nearly  twenty  years  these  simple  provisions  were 
adequate.  In  1833  groceries  were  required  to  be  licensed 
on  petition  of  twelve  householders.^  By  1834  a  need  for 
public  improvements  began  to  be  felt,  but  to  secure  them 
the  financial  pcywers  of  the  village  had  to  be  enlarged.  Im^ 
portant  additions  were  accordingly  made  to  the  charter  in 
the  next  two  years.  The  trustees  in  1834*  were  invested 
with  power  to  levy  a  "  discriminating  tax  "  on  all  lands 
within  the  limits  of  the  corporation  to  protect  the  village 
from  the  destructive  action  of  the  lake.  Three  non-resi- 
dent freeholders  were  to  be  appointed  by  the  common  pleas 
court  to  make  the  assessment,  which  could  not  exceed 
$4,000  in  any  one  year.  A  section  otf  the  same  act  for 
the  first  tihie  gave  the  village  authority  to  use  its  credit 
in  borrowing"  money.  The  amount  that  could  be  raised 
in  this  way  was  not  to  exceed  the  tax  of  the  current  year. 
Another  amendment  in  1834  required  all  poll  taxes  •  to  be 
expended  upon  the  roads  under  the  direction  of  the  trus- 
tees. The  same  act  gave  the  trustees  power  to  grade,  level 
or  pave  streets  and  walks,  "  the  expense  to  be  borne  by  the 
whole  city,  pro  rata,  according  to  benefits  thereto."  *  Five 
freeholders  were  to  be  appointed  by  the  trustees  to  assess 
the  benefits  and  costs  of  such  improvements.  Hiis  assess- 
ment the  trustees  could  increase  or  diminish  as  became  ne- 
cessary, in  like  proportion  for  each  individual.     The  trus- 

1  Act  of  February  25.  1833.  *  Act  of  February  18,  1834. 

•  Cf.  infra,  p.  63. 
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tees  could  order  landowners  to  lay  sidewalks,  and  if  the 
order  was  not  complied  with,  could  have  the  work  done  and 
collect  the  cost  by  action  of  debt  or  by  special  assessment, 
—essentially  the  method  used  by  the  city  at  the  present  time. 

Apparently  the  levying  of  a  "  discriminating  tax  "  or 
special  assessment  was  resisted.  At  all  events  it  led  to  the 
appointment  of  what  was  doubtless  the  city's  first  board  of 
equalization.  In  1835  *  the  amendment  of  the  previous 
year  was  changed  so  as  to  provide  such  a  board  to  act  with 
the  president  and  recorder  of  the  village  upon  the  com- 
plaint of  any  person  injured  by  the  action  of  the  trustees 
in  levying  the  grading  tax  of  1834.  Awards  of  the  board 
were  in  every  case  to  be  final.  The  same  body  was  also 
authorized  to  examine  the  assessment  roll  of  that  year  and 
make  such  amendments  as  were  deemed  necessary  to  se- 
cure justice  and  equality.  The  expenses  incurred  in  the 
"  grade  of  1834  "  were  still  unpaid  at  the  end  of  the  follow- 
ing year.  By  a  charter  amendment  late  in  1835  *  new  au- 
thority was  given  to  assess  on  the  property  of  the  village 
a  sum  sufficient  to  cover  all  the  expenses  of  these  improve- 
ments on  the  same  principle  followed  in  the  original  as- 
sessment,— *'  according  to  the  benefit  accrued  to  the  prop- 
erty assessed."  That  the  village  lacked  the  financial  pow- 
ers necessary  became  perfectly  clear  in  these  eariy  attempts 
to  make  street  improvements.  In  1836  the  village  charter 
was  exchanged  for  the  first  city  charter. 

§  5.  The  City  Charter  of  1836.  In  1836  the  Village  of 
Cleveland  became  the  City  of  Qeveland  by  a  charter  secured 
in  that  year.  Government  was  vested  in  a  Mayor  and 
Council,  the  latter  consisting  of  three  residents  elected  from 
each  ward  and  one  alderman  for  each  ward  elected  at  large. 
Both  were  elected  for  one  year,  although  in  1841  the  alder - 

»  Act  of  Mardi  7.  1835.  *  Act  of  December  17,  1835. 
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men's  term  was  extended  to  three  years.  The  Coimcil 
had  custody  and  control  of  all  real  and  personal  estate,  as 
well  as  the  city's  "  rights  and  interests."  Among  its  vari- 
ous duties  it  was  to  settle  all  claims  and  demands  against 
the  city  and  publish  "  accounts  of  receipts  and  expenditures 
.  .  .  annually,  for  information." 

At  first  the  tax  rate  was  unlimited.  The  Council  ap- 
pointed assessors  and  made  provision  for  correction  and 
equalization  of  assessments.  Taxes  were  at  the  beginning 
collected  by  a  city  collector;  in  1841  this  ftmction  was 
transferred  to  the  county  treasurer.  Publicly  supported 
schools  were  for  the  use  of  white  children  only.  Property 
of  "  black  or  mulatto  persons  "  was,  therefore,  specifically 
exempted  from  taxation  for  school  purposes.  The  city 
had  power  to  borrow  money  to  discharge  dd>ts  "  present 
and  prospective  "  and  to  pledge  the  revenues  and  property 
of  the  city  in  payment.  The  ordinances  necessary  for  rais- 
ing loans  required  a  two-thirds  vote  of  the  Council,  to  be 
entered  on  the  journal ;  then  after  an  interval  of  two  weeks 
the  process  had  to  be  repeated.  The  cost  of  improving 
streets  and  public  grounds  could  be  met  by  "  discriminat- 
ing assessments  "  in  proportion  to  benefit.  To  allow  filing 
of  claims  for  damages  notice  of  the  improvement  under 
consideration  had  to  be  published  for  six  weeks. 

§  6.  Special  Legislation.  The  village  charter  and  the 
charter  of  1836  were  granted  in  the  form  of  special  acts  of 
the  General  Assembly.  Other  cities  and  villages  in  the 
state  were  organized  in  the  same  way,  and  were  continually 
demanding  changes  and  additional  powers.  By  1850  much 
the  greater  part  of  state  legislation  was  of  this  special  na- 
ture. To  correct  the  abuses  of  unrestrained  special  l^is- 
lation  the  Constitution  of  i8m  reauired  the  orsranization 
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taxation,  assessment,  borrowing  money,  contracting-  debts 
and  loaning-  their  credit,  so  as  to  prevent  the  abuse  of  such 
power/'  *  The  chief  purpose  of  this  restriction  was  to  pre- 
vent municipal  corporations  from  borrowing  money  to  aid 
in  the  construction  of  railroads  and  other  similar  undertak- 
ings. In  accordance  with  this  provision  of  the  Constitu- 
tion the  Legislature  the  following  year  passed  the  first* 
general  municipal  corporations  act  in  the  United  States. 

Limitations  imposed  on  the  financial  powers  of  cities  by 
the  act  of  1852  were  too  narrow.  The  rapidly  growing 
urban  communities  were  compelled  to  sedc  additional 
grants,  which  were  made  by  laws  general  in  form,  but  par- 
ticular in  application.  Such  a  method  had  been  made  pos- 
sible by  the  general  act  of  1852  itself  which  divided  cities 
into  first  and  second  classes, — those  having  more  than  20,- 
000  population  belonging  to  the  first,  and  those  of  5,000  to 
20,000  to  the  second  class.*  Other  classes  were  added  from 
time  to  time  and  each  divided  into  grades  so  that  every  im- 
portant city  of  the  state  was  in  a  separate  class  or  grade. 
Cleveland  for  the  greater  part  of  the  period  was  a  city  of 
the  second  grade  of  the  first  class.  The  bulk  of  the  \eg\s- 
lation  relating  to  Cleveland  which  we  shall  follow  in  the 
course  of  this  study  was  thus  general  in  form  but  special 
in  application. 

Only  two  marked  changes  were  made  by  the  act  of  1852 
in  the  organization  of  the  municipal  government  of  Qeve- 
land.  One  was  the  abolition  of  the  Board  of  Aldermen,  as 
provided  in  the  charter  of  1836;  the  other  was  the  establish- 
ment of  a  separate  police  court.  Previous  to  this  time  the 
duties  of  police  magistrate  had  been  performed  by  the 
Mayor. 

1  Art.  xiii,  §  6. 

'  Professor  J.  A.  Fairiic,  Municipal  Administration  (New  York,  1901), 
p.  87.  »  §  41. 
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§  7.  The  Board  System.  From  1852  to  189 1  Qeveland 
was  governed  under  what  is  known  as  the  "  board  system." 
Toward  the  close  of  the  period  decentralization  reached  its 
height,  causing  a  reaction  which  brought  about  the  "  Fed- 
eral Plan."  The  Board  of  City  Improvements  was  prob- 
ably the  most  important  administrative  body  in  the  organi- 
zation that  followed  the  new  charter  in  1852.  Upon  it  de- 
volved duties  previously  performed  by  council  committees, 
relating  to  bridges  and  other  public  works.  ^  The  Board 
of  Improvements  introduced  at  this  time  proved  to  be  a  dis- 
tinct step  in  advance;  it  served  to  put  a  check  upon  ill-con- 
sidered plans  for  public  improvements.  More  important 
was  its  function  in  developing  a  system  of  special  assess- 
ments to  pay  for  purely  local  improvements,  affording  a 
much-needed  relief  to  the  general  fund.*  In  1861  the  com- 
position of  the  Board  of  Improvements  was  changed  and 
its  duties  enlarged.  It  no^w  consisted  of  the  Mayor,  the 
Civil  Engineer,  the  chairman  of  the  council  committee  on 
streets  and  one  street  commissioner  elected  for  two  years.* 
In  all  matters  of  public  improvement  and  repairs  the  power 
of  the  Board  became  absolute  in  1868.  It  was  given  "  su- 
pervision, care  and  control "  of  lighting,  cleaning,  improv- 
ing and  repairing  streets,  public  grounds,  public  wharves, 
landings,  markets,  bridges,  etc.  The  city  council  acted  on 
assessments,  sanctioned  improvements  and  repairs,  and  sold 
or  leased  city  property  only  on  recommendation  of  the  Board 
of  Improvements.*  A  new  Code  in  1869  continued  the 
Board  with  much  the  same  duties  and  powers  as  before. 
Work  and  expenditures  under  its  control  were  separated 

iC/.  The  Daily  Herald,  April  11,  1853. 

2  Annual  Message  of  the  Mayor  to  the  G)uncn,  year  ending  April  9. 
1856,  p.  7. 
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into  three  divisions :  ( i )  all  new  improvements  were  made 
under  the  direct  supervision  of  the  engineer;  (2)  repairs 
and  cleaning  of  streets,  sewers,  etc.,  belonged  to  the  street 
department;  (3)  other  expenditures  were  controlled  directly 
by  the  Board.  Until  1875  *^  council  committee  on  har- 
bors and  wharves  had  charge  of  bridge  tenders  and  to 
some  extent  controlled-  bridge  repairs.  After  1875  ^^e 
municipal  code  made  it  the  duty  of  the  Board  of  Improve- 
ments to  care  for  the  bridges  of  the  city.^ 

The  Code  of  1869  carried  still  further  the  plan  of  sub- 
stituting administrative  iboards  for  council  committees. 
Out  of  eleven  boards  created  four  were  elected,  four  ap- 
pointed by  the  mayor  and  council ;  one  was  appointed  by  the 
council  alone  and  two  were  largely  made  trp  of  ex-oMcio 
members.^ 

As  early  as  1876  the  efficiency  and  economy  of  the  board 
system  began  to  be  called  in  question.  Fifteen  years 
elapsed,  hohvever,  before  a  change  was  effected.  In  his  an- 
nual message  to  the  Council  in  1876  Mayor  Payne  voiced 
the  feeling  of  all  students  of  municipal  government : 

It  is  a  question  of  serious  doubt  whether  the  different 
branches  of  municipal  government  can  be  as  well  and  econom- 
ically managed  by  boards  the  principal  part  of  whose  functions 
are  performed  independently  of  the  executive  and  legislative 
branches  of  the  government,  even  though  a  majority  of  them 
may  be  elected  by  the  people.  In  the  executive  and  legislative 
branches  of  the  government  is  generally  lodged  the  highest 
municipal  authority,  and  upon  them  rests  the  responsibility  for 
its  proper  management.  They  therefore  see  to  it  that  the  gen- 
eral revenues  are  equitably  distributed  among  the  departments 

1  Ri^nnrf  oi  the  Board  rrf  Titmrnvemenfts.  /TifAi  Dncuments,  l87^.  O.  448. 
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and  seek  to  secure  economy  and  efficiency  in  all,  while  a  board 
in  absolute  control  of  a  department  has  no  concern  except  for 
successful  management  of  that  particular  branch,  and,  to  effect 
this,  with  no  improper  purpose,  it  will  often  work  to  the  prej- 
udice of  all  others.^ 

These  utterances  were  aimed  especially  at  the  Board  of 
Police  Commissioners  and  the  Board  of  Education.  Under 
the  Police  Commissioners'  Act  the  former  possessed  quite 
independent  financial  powers.  It  made  yearly  estimates  to 
be  certified  by  the  City  Auditor  and  presented  by  him  to  the 
Council,  which  was  obliged  to  provide  for  any  estimate  so 
made.^  Under  the  act  of  1873  ^^^  Board  of  Education 
was  a  corporation  wholly  independent  of  the  city.  It  had 
full  authority  over  the  tax  levy  for  school  purposes,  could 
issue  bonds  on  its  own  account,  and  could  manage  and  dis- 
pose of  all  school  property  without  council  action.*  These 
independent  boards  were  a  constant  challenge  to  both 
Mayor  and  Council. 

A  special  investigating  committee  of  the  Council  in  1878 
emphatically  declared  that  "  spasms  of  reform  "  would  not 
save  the  city  from  drifting  "  into  irretrievable  bankruptcy;" 
a  "  board  of  control  "  should  be  established  to  place  the  af- 
fairs of  every  department  on  a  "  strict  business  footing."  * 

In  1878,  also,  Mayor  Rose  called  attention  to  the  dangers 
lurking  in  the  system  and  recommended  l^slation  that  would 
place  in  the  hands  of  the  Council  the  ultimate  power  to  de- 
termine the  amount  of  taxes  to  be  levied  for  the  maintenance 
of  each  and  every  department  of  the  city  government.' 

1  City  Documents,  1876,  p.  29. 
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Mtich  concern  was  felt  on  the  part  of  the  city  administrar 
tion  because  the  expenditures  of  the  Board  of  Education  in 
1878  had  exceeded  its  receipts  by  a  little  over  $12,000. 
The  portion  of  the  Mayor's  message  relating  to  the  public 
schools  was  referred  to  the  proper  committee  with  instruc- 
tions to  prepare  and  submit  to  the  Council  for  further  ac- 
tion a  bill  to  be  presented  to  the  next  Legislature  for  the 
correction  of  the  evils  so  apparent.* 

The  organization  of  various  other  boards  constituted  a 
serious  obstacle  to  a  consistent  financial  administration. 
The  Cemetery  Board,  The  Fire  Board,  The  Board  of 
Health,  the  infirmary  and  out-door  relief  board,  the  Board 
of  Improvements,  the  Park  Board,  the  Water  Works  Board, 
the  board  in  charge  of  the  Workhouse  and  the  House  of 
Refuge  and  Correction  all  stood  in  varying  relations  to  the 
city  government.  The  powers  and  limitations  of  the  dif- 
ferent boards  were  not  well  understood ;  the  council  and  city 
officers,  as  well  as  citizens,  often  found  themselves  in  doubt 
as  to  what  constituted  legal  transactions.  Moreover,  any 
complete  exhibit  of  city  finances  was  practically  impossible. 
From  the  point  of  view  of  financial  administration  it  was 
highly  desirable  that  the  powers  of  all  boards  should  be  uni- 
form in  fixing  salaries  of  employees,  in  the  custody  and  dis- 
bursement of  money,  in  creating  liabilities  against  the  city, 
in  approving  claims,  and  in  the  purchase  and  management 
of  real  estate.*  The  relief  sought  was  not  speedily  secured. 
In  1886  Mayor  Gardner  again  took  up  the  question.  He 
declared  that  the  method  of  governing  the  city  had  not  kept 
pace  with  its  growth;  no  adequate  machinery  had  been 
evolved  to  meet  the  great  responsibilities  due  to  enlarge- 
ment of  territory  and  growth  of  population;  council  commit- 
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tees  having  personal  charge  of  the  cit/s  interests  had  been 
replaced  by  numerous  boards  with  every  degree  of  indq)en- 
dent  power.*  Responsibility  was  divided  and  financial  loss 
constantly  entailed.    Mayor  Gardner's  conclusion  was  that 

The  logical  way  to  provide  safe  and  good  service  is  to  formu- 
late a  plan  so  that  the  entire  interests  of  the  city  may  be  brought 
together,  under  a  central  head,  where  accountability  and  re- 
sponsibility may  be  fixed.  There  should  be  a  concentration  of 
municipal  machinery.  If  we  were  to  abolish  all  boards  and 
place  responsibility  for  department  management  with  a  re- 
duced number,  who  should  be  required  to  meet  so  often  as  may 
be  necessary  to  afford  all  a  thorough  understanding  of  the 
proceedings  in  the  several  divisions,  I  am  confident  a  great 
stride  forward  would  be  made.  Duplicate  help  and  work 
would  thus  be  avoided.  I  believe  that  under  these  circum- 
stances prices  for  supplies  and  work  could  be  made  uniform 
and  expenses  materially  reduced  in  every  department  and 
branch  of  government.  Payments  for  all  services,  materials, 
and  supplies  should  be  made  by  the  city  treasurer  solely  upon 
warrants  drawn  exclusively  by  the  city  auditor.  To  the  treas- 
urer also  should  be  paid  all  the  money  due  the  city.  All  the 
various  departmental  heads  should  be  accountable  to  one 
authority.  We  would  then  have  the  utmost  simplicity  com- 
bined with  clearly  defined  responsibility  and  accountability,  re- 
ducing municipal  expenses  and  losses  to  a  minimum.* 

Again  the  Council  took  action.  A  resolution  was  adopted 
looking  toward  legislation  that  would  place  all  boards  of  the 
city  under  control  of  the  Coimcil.  Time  was  not  yet  ripe, 
however;  the  change  desired  was  delayed  five  years  more, 
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but  was  secured  in  1891  in  the  so-called  "  Federal  Plan." 
The  Board  of  Contrcrf  in  the  new  centralized  system  per- 
petuated in  name  only  the  old  methods. 

§  8.  The  Federal  Pl<m.  The  "  Federal  Plan  "  of  gov- 
ernment was  first  definitely  proposed  by  a  Committee  of  the 
Board  of  Trade  early  in  1889.  Mayor  Gardner's  idea  of 
aibolishing  the  official  boards  and  substituting  a  number  of 
departments,  each  controlled  by  a  single  director  to  be  ap- 
pointed by  the  Mayor,  was  revived.  Both  the  Mayor  and 
the  directors  were  to  have  power  to  remove  their  own  ap- 
pointees. But  the  recxjmmendation  of  the  Board  of  Trade 
went  one  step  too  iar  to  meet  with  sufficient  favor  to  se- 
cure its  adoption.  It  proposed  to  make  the  schools  a  de- 
partment of  the  municipal  government,  with  a  director  ap- 
pointed by  the  Mayor  at  their  head.  Other  objections  were 
also  raised.  The  council  committee  appointed  by  the 
Mayor  to  meet  with  the  Board  of  Trade  condemned  the 
proposition  on  the  ground  that  to  vest  in  the  Mayor  the  ab- 
solute power  of  appointment  and  removal  would  result  in 
making  of  the  city  government,  including  schools  and  police 
and  fire  departments,  a  mere  political  machine,  subject  to 
suaessfuJ  manipulation  by  scheming  individuals  and  pri- 
vate corporations.  Aside  from  these  political  objections 
the  council  committee  declared  the  plan  proposed  would  not 
diminish  the  expenses  of  the  city.  It  therefore  proceeded 
to  dnaw  up  a  bill  of  its  oiwn  to  secure  the  improvements 
generally  agreed  upon  as  essential.  The  principal  change 
recommended  was  the  abolition  of  the  Board  of  Aldermen  ^ 
and  the  adoption  of  a  requirement  that  ordinances  and  re- 
solutions involving  the  expenditure  of  money  or  gtsanting 
of  franchises  should  not  be  passed  until  at  least  a  week  after 
being  introduced  and  read  in  council.  It  is  evident  that 
the  Council  desired  a  reform,  but  not  a  reform  which  would 
1  Cf.  infra,  p.  33- 
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contimie  to  lodge  a  high  degree  of  power  in  other  hands. 
"  The  main  defects  in  the  present  system,"  it  was  asserted 
by  the  Committee,  "  are  that  the  separate  boards  are  too 
independent  of  the  Council ;"  the  members  of  the  more  im- 
portant boards  should  be  appointed  instead  of  elected.^  In 
March  a  motion  to  put  the  question  of  remodelling  the  city 
government  to  a  vote  of  the  people  at  the  April  election 
was  laid  on  the  table.* 

At  last  the  Federal  Plan  became  a  possibility  through  a 
bill  "  to  provide  a  more  efficient  government  for  cities  of 
the  second  grade  of  the  first  class,"  passed  by  the  General 
Assembly,  March  16,  1891.*  The  law  became  effective 
April  6th  and  the  Council  at  once  proceeded  to  pass  the 
ordinances  necessary  to  the  reorganization  of  the  whole 
municipal  government.  Few  experiments  in  city  adminis- 
tration in  the  last  two  decades  have  attracted  so  much  at- 
tention as  Cleveland's  Federal  Plan.  Its  general  features 
are  well  known.  Inasmuch,  however,  as  one  of  the  main 
purposes  in  its  adoption  was  to  secure  greater  economy  in 
the  cost  of  administration/  an  outline  of  the  methods  is  in 
order  here. 

The  Council  consisted  of  two  members  elected  from  each 
of  ten  districts,  of  which  they  had  to  be  residents,  for  a  term 
of  two  years.  Members  were  allowed  a  salary  of  $5  for 
attendance  at  each  regfular  meeting.  The  financial  powers  of 
the  Council  were  greatly  increased.  An  ordinance,  resolu- 
tion or  order  involving  expenditure,  making  a  contract,  grant- 
ing a  franchise,  levying  a  tax,  fixing  water  rates,  etc.,  could 
not  be  passed  until  at  least  a  week  after  it  was  introduced. 
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To  the  Council  was  given  the  power  of  fixing  the  compen- 
sation of  the  chief  of  the  fire  and  police  departments,  as  well 
as  of  subordinate  officers,  patrolmen  and  firemen.  It  also 
appointed  the  health  officers  and  fixed  their  compensation. 
Power  to  assess  a  water  rent  sufficient  to  conduct  the  water- 
works was  lodged  in  the  legislative  body.  Perhaps  the 
most  marked  feature  of  the  new  plan  was  the  division  of 
the  executive  function  into  a  half  dozen  departments  each 
headed  by  a  director  appointed  by  the  Mayor  with  the  con- 
sent of  the  Coimcil.  Directors'  terms  were  to  end  with  that 
of  the  Mayor  appointing  them.  It  is  apparent  that  a  high 
d^ree  of  imity  and  centralization  could  thus  be  obtained. 
The  Mayor,  together  with  the  heads  of  the  six  departments, 
formed  a  Board  of  Control  to  which  was  transferred  the 
powers  and  duties  of  the  old  Board  of  Improvements  and 
Commissioners  of  Sewers. 

Among  the  first  departments  to  be  organized  was  that  of 
Public  Works.  To  its  Director  was  transferred  the  duties 
previously  vested  in  the  Trustees  of  the  Water  Works,  the 
Park  Commissioners,  the  Platting  Commission,  the  Street 
Commissioner,  and  the  Civil  Engineer.  Three  subdivisions 
were  created, — ^the  Water  Works  forming  the  first ;  repairing 
and  cleaning  of  streets  and  public  grounds,  the  second. 
Each  was  in  charge  of  a  superintendent  appointed  by  the 
Director  of  Public  Works.  The  third  subdivision,  in  charge 
of  the  Chief  Engineer,  was  responsible  for  streets,  sewers, 
public  buildings,  harbors  and  wharves.*  The  Department 
of  Police  was  concerned  with  all  matters  relating  to  public 
health,  food  inspection,  markets,  city  scales,  and  weights 
and  measures,  in  addition  to  the  police  department  proper.* 
The  Director  of  Fire  Service  assulmed  the  duties  of  the 
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Board  of  Fire  Commissioners.  The  Department  of  Law 
remained  practically  unchanged,  its  Director  now  being 
styled  Corporation  Counsel.  Powers  and  duties  previously 
in  the  hands  of  the  Board  of  Workhouse  Directors,  Board 
of  Directors  of  the  House  of  Refuge  and  Correction,  the 
Trustees  of  Cemeteries  and  the  Board  of  Infirmary  Direc- 
tors were  assumed  by  a  Department  of  Charities  and  Cor- 
rection. The  title  of  the  Director  of  the  Department  of 
Accounts  was  changed  from  Comptroller  to  City  Auditor  * 
and  the  office  of  diief  clerk  created.  The  reorganization 
of  the  Department  of  Accounts  had  in  view  the  supervisicwi 
by  one  person  of  all  public  accounts  in  the  city.  The  Sink- 
ing Fund  Commission,  Depositary  Commission,  Annual 
City  Board  of  Equalization,  Decennial  Board  of  Equaliza- 
tion and  Board  of  Tax  Commissioners  were  continued  as 
under  previous  laws.  All  officers  were  put  on  a  salary 
basis.  The  Mayor  received  $6,000  and  the  heads  of  de- 
partments $4,000,  with  the  exception  of  the  Corporation 
Counsel  who  was  paid  $5,000.  All  legally  established  fees 
and  perquisites  had  to  be  paid  into  the  city  treasury  to  the 
credit  of  the  general  fund,  unless  other  provision  was  made. 
With  unimportant  changes  reforms  thus  heroically  intro- 
duced remained  in  force  until  Cleveland's  govem*ment, 
along  with  nearly  every  other  municipal  government  in  the 
state,  was  in  1902  declared  by  the  Supreme  Court  to  be 
unconstitutional.  A  period  of  eleven  years  should  be  long 
enough  to  furnish  a  thorough  test  of  the  efficiency  of  the 
Federal  Plan.  Wheither  in  fact  economy  of  administration 
resulted  it  is  not  perfectly  easy  to  say.  In  a  later  chapter 
dealing  with  expenditures  we  shall  take  up  this  question.    The 


Digitized  by 


Google 


365]  ORGAN IZ A TION  AND  ADMIN ISTRA TION  3 1 

with  the  people  of  the  dty  and  the  rdufctance  with  which 
it  was  exchanged  for  the  form  provided  in  the  Code  of 
1902  testify  to  its  general  efficiency. 

§  9.  The  Code  of  1902.  In  1902  the  constitutionality 
of  the  Federal  Plan  was  attadced  and  a  long  line  of  decisions 
sustaining  such  special  legislation  definitely  set  aside,*  Exe- 
cution of  the  decision  invalidating  the  government  of  al- 
most every  municipality  in  the  state  was  suspended  until 
an  extraordinary  session  of  the  L^slature  could  provide 
constitutional  governments  for  them.  While  the  new  code 
brings  back  to  Cleveland  the  old  board  plan,  the  form  is 
less  objectionable  than.it  was  before  1891.  For  the  state 
as  a  whole  it  represents  a  larger  degree  of  local  autonomy. 
For  Cleveland  it  was  a  distinct  ste^)  backward.  "  This 
Code/'  said  Mayor  Johnson,  "  illy  drawn  and  devised  to 
aid  and  foster  corruption  and  graft,  has  been  a  mighty  op- 
portunity for  wrongdoing  and  an  obstade  to  progress."  * 

It  is  specifically  provided  that  the  powers  of  the  Council 
shall  be  legislative  only  and  that  no  administrative  duties 
whatever  shall  be  performed  by  it.  It  has  the  power  to  fix 
bonds  and  salaries,  except  in  the  Department  of  Public 
Service,  but  has  not  the  power  either  of  aj^pointing  or  con- 
firming city  employees,  aside  from  those  in  its  own  immediate 
service.  In  respect  to  contracts  the  Council  merely  grants 
authority  to  the  proper  board  and  mdces  the  necessary  ap- 
propriation. The  chief  administrative  authority  is  the 
Board  of  Public  Service  which  consists  of  three*  mem- 
bers elected  for  a  term  of  two  years.  To  it  is  given  the  su- 
pervision and  improvement  otf  streets  and  sidewalks,  and  the 

^  State  V.  Beacom,  66  O.  S.,  491. 


Digitized  by 


Google 


32  THE  FINANCES  OF  CLEVELAND  [366 

control  of  lighting,  bridges  and  sewers.  It  has  charge  of 
all  municipal  industries  and  manages  public  buildings  and 
property.  This  board  also  has  the  management  of  the  city's 
charitable  and  reformatory  institutions.  It  is  subject  to  the 
authority  of  the  Council  only  in  the  matter  of  expenditure. 
The  Board  is  the  chief  employer  of  labor  for  the  city  and 
is  required  to  fix  the  salaries  of  its  employees,  a  power 
which  experience  in  Qeveland  seems  to  show  should  have 
been  given  to  the  Council.^  Another  administrative  board 
provided  by  the  new  Code  is  known  as  the  Board  of  Pub- 
lic Safety.  It  consists  of  two  or  four  persons  appointed 
by  the  Mayor  for  four  years.  TJiis  board  succeeds  the 
Director  of  Police  and  Director  of  Fire  Service.  It  makes 
all  contracts  for  acquiring  lands,  erecting  buildings  for  the 
use  of  fire  and  police  departments,  and  for  secimng  all 
necessary  supplies  and  equipment,  subject  to  the  $500  rule. 
It  cannot  sell  city  property  without  the  authority  of  an  or- 
dinance of  the  Council* 

§  10.  The  Council.  The  most  important  aspects  of  the 
legislative  department  of  the  city  have  already  been  toudied 
upon.  Under  the  first  charter  the  Council  had  large  finan- 
cial and  administrative  powers.  Its  various  functions  were 
performed  in  person  by  numerous  committees.  Under  the 
charter  of  1852  administrative  boards  displaced  council 
committees  and  in  many  cases  came  to  exercise  quite  in* 
dependent  power.  With  the  Federal  Plan  certain  preroga- 
tives of  the  Council  were  restored.  Its  financial  powers 
under  tiie  general  law  of  1902  remain  practically  unchanged. 

It  remains  to  note  briefly  certain  other  changes,  espt- 
cially  in  regard  to  its  form,  through  which  the  legislative 
body  has  passed.     From  1836  to  1852,  while  consisting  of 
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cillors,  elected  by  wards,  and  aldermen  elected  at  large.  The 
charter  of  1852  abolished  the  office  of  alderman.  Financial 
difficulties  constantly  experienced  were  trated,  as  we  have 
seen,  to  the  presence  of  independent  and  self-seeking  boards. 
While  the  mayors  and  succeeding  councils  to  restore  order 
were  demanding  concentration  and  greater  powers  for  the 
Council  the  General  Assembly  in  1885,  in  spite  of  the 
solenm  protest  of  the  City  Council,*  created  a  Board  of 
Aldermen.*  This  second  chamber  was  composed  of  nine 
members,  elected  from  as  many  districts  for  a  term  of  two 
years.  The  number  of  councibnen  was  reduced  to  one 
member  from  each  ward,  elected  also  for  two  years.  The 
usual  provisions  in  bi-cameral  bodies  were  present.  A 
change  was  made  in  the  law  in  1887,*  increasing  the  nimi- 
ber  of  aldermen  to  fifteen  and  reducing  the  number  of  dis- 
tricts ito  three.  Though  doubt  existed  as  to  the  legality  of 
the  powers  conferred  upon  it  by  law,*  the  Board  of  Alder- 
men continued  until  abolished  by  the  Legislature  in  1889.* 
§  II.  The  Auditor.  The  office  of  City  Auditor  seems  to 
have  been  created  first  in  1854,  when  the  annexation  of 
Ohio  City  caused  a  large  increase  in  municipal  business.* 
For  several  years,  however,  the  Auditor  was  little  more  than 
a  bookkeeper,  recording  transactions  over  which  he  had  no 
control.  The  office  did  not  assume  first-raite  importance 
until  about  1880  and  not  until  the  law  of  1889  did  he  come 
to  have  real  control  over  the  city  finances.    New  duities  were 

*  Council  Proceedings,  March  23,  1885. 

2  Act  passed  April  3,  1885,  82  O.  L.,  in. 
»  Act  of  Mardi  19,  1887,  84  O.  L..  125- 

*  Proceedings  of  the  Board  of  Aldermen,  April  22,  1887. 
5  Act  of  April  13,  1889,  86  O.  L.,  277. 
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added  from  time  to  time  and  it  was  not  always  easy  to  say 
exactly  what  the  various  functions  of  the  Auditor  were.  In 
1882  the  Council,  apparently  in  doubt  as  to  the  scope  of  his 
powers,  required  of  the  Auditor  a  statement  of  his  chief 
duties  as  prescribed  by  the  laws  and  ordinances.  His  re- 
port in  response  to  the  council  resolution  separated  his  duties 
into  ten  divisions,  as  follows :  ( i )  to  keep  all  city  accounts ; 
(2)  to  supervise  the  fiscal  affairs  of  the  city,  the  collection 
of  revenues  and  the  settlement  of  claims;  (3)  to  audit  all 
claims  and  draw  all  warrants  for  payment;  (4)  to  prepare 
all  claim  ordinances  and  preserve  evidence  of  paynwnt ;  (s) 
to  keep  registry  of  all  bonds  and  other  obligations  issued ; 
(6)  to  file  and  preserve  all  cancelled  bonds,  coupons  and 
other  obligations;  (7)  to  certify  to  the  Council  the  condi- 
tion of  each  fund;  (8)  to  make  all  special  and  district  as- 
sessments; (9)  to  make  quarterly  and  annual  statements  of 
the  financial  condition  of  the  city;  (10)  to  prepare  annual 
estimates  of  the  expenses  of  the  ensuing  year.^ 

The  Auditor  in  Qeveland  has  usually  been  appointed  by 
the  Council,  a  method  which  has  tfie  sanction  of  the  best 
authorities.'  An  act  of  the  Legislature  in  1889  *  created 
the  office  of  Comptroller  and  prescribed  his  duties.  He  was 
to  be  appointed  by  the  Mayor  for  a  term  of  three  years, 
without  reference  to  the  Council,  and  could  also  be  removed 
by  the  Mayor  if  found  incompetent.  In  addition  to  the 
usual  duties  of  keeping  the  city's  accounts  and  auditing  all 
accounts  in  which  the  city  was  concerned,  the  laiw  of  1889 
gave  the  Comptroller  power  to  prescribe  the  accounting 
methods  of  all  departments  of  the  city,  as  well  as  the  form 
in  which  their  reports  were  to  be  made  to  him.     Eaidi  de- 

1  Council  Proceedings,  February  20.  1882. 
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partment  was  required  to  report  daily  all  moneys  received 
and  the  disposition  made  of  them.  The  Comptroller  by  this 
law  was  held  strictly  to  account  for  all  warrants  drawn;  he 
or  his  sureties  were  liable  for  any  amount  paid  out  contrary 
to  law  and  ordinance.  The  Federal  Plan  of  1891  repealed 
the  act  of  1889,  but  practically  re-enaxrted  it  as  the  law  gov- 
erning the  Department  of  Accoimts,^  and  changed  the  title 
"  Comptroller  "  back  to  "  City  Auditor."  He  was  now  ap- 
pointed by  the  Mayor  with  the  consent  of  the  Council  for  a 
term  not  exceeding  that  o»f  the  Mayor  appointing  him. 
With  the  reorganization  of  school  government  in  1892  ^ 
the  City  Auditor  became  auditor  and  disbursing  officer  of  the 
Board  of  Education  and  kept  all  school  accounts  in  his  office. 
The  School  Code  of  1904  transferred  the  school  accounts 
back  to  the  office  of  the  Clerk  of  the  Boaird  of  Education, 
Under  the  Federal  Plan,  also,  the  City  Auditor  became  audi- 
tor of  the  Library  Board  and  this  plan  is  still  followed.  The 
Auditor's  powers  and  functions  remain  practically  un- 
changed under  the  Code  ctf  1902.  He  is  now  elected,  bow- 
ever,  for  a  term  of  two  years.*  In  prescribing  forms  for 
accounts  and  reports  he  must  keep  within  the  provisions  of 
the  imiform  accounting  law  of  the  state.*  It  is  still  his 
duty  to  prevent  any  appropriation  frdm  being  overdrawn 
and  the  amount  appropriated  for  one  purpose  from  being 
used  for  any  other.  Every  ordinance  involving  expendi- 
ture, before  it  becomes  effective  must  be  accompanied  by 
the  Auditor's  certificate  that  there  is  sufficient  money  in  the 
treasury  to  the  credit  of  the  fund  from  which  the  expendi- 
ture is  to  be  made.  The  Auditor  also  has  important  duties 
in  making  up  the  annual  budget  and  the  half-yearly  appro- 
priation ordinance. 
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§  12.  The  Treasurer.  The  office  of  Treasurer  dates 
from  the  first  village  charter.  Its  duties  and  responsibili- 
ties have  kept  pace  with  the  growth  of  the  city,  although 
they  have  not  changed  in  character  as  have  the  duties  of 
Auditor.  Without  exception,  apparently,  the  Treasurer 
has  been  elected  by  popular  vote,  the  term  usually  being  two 
years.  As  compared  with  the  Auditor  the  duties  of  the 
Treasurer  are  simple;  it  may  almost  be  said  that  any  honest 
business  man  is  competent  to  fill  the  position,*  Although 
many  years  ago  the  Treasurer's  duties  were  specified  by  the 
Legislature,*  they  have  not  been  enlarged  and  defined  from 
time  to  time  as  in  case  of  .the  Auditor.  He  has  the  usual 
duty  of  keeping  an  account  of  receipts  and  disbursements, 
maintaining  separate  accounts  for  the  various  funds  and 
specific  appropriations.  The  Code  of  1902  requires  the 
Treasurer  to  keep  a  separate  account  with  each  fund  for 
which  taxes  are  levied.  •  It  also  makes  the  City  Treasurer 
custodian  of  the  school  funds.  The  same  provision  is  made 
in  earlier  statutes  and  no  compensation  allowed  for  the 
service.* 

Various  methods  ha^ve  been  used  for  paying  the  Treas- 
urer. From  a  pure  fee  system  change  was  made  to  a 
nominal  salary  to  which  he  could  add — indeed  was  obliged 
to  add — through  interest  on  public  money  in  his  hands. 
Being  required  to  give  bond  for  hundreds  of  thousands  of 

^Qualifications  for  the  office  have,  nevertheless,  changed  somewhat 
since  1850.    In  reference  to  a  candidate  for  city  treasurer  in  that  year 

the  editor  of  a  daily  paper  says :  **  Mr. has  all  the  qualifications 

requisite  for  a  good  treasurer,  is  an  honest,  hardworking  mechanic,  and 
last  season  met  with  a  severe  accident  by  which  he  was  disabled  from 
laboring  at  his  trade.  We  trust  the  electors  of  the  city  will  remember 
with  their  votes  the  good  citizen  and  very  deserving  man  "  (The  Cleve- 
land  Daily  Herald,  March  2,  1850). 

«  Act  of  May  7,  1869,  66  O.  L.,  174.  «  §  41. 

«  EsheVby  v.  Board  of  Education,  66  O.  S.,  71. 
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dollars,  in  addition  to  paying  his  own  clerk  hire,  it  was  un- 
derstood that  the  Treasurer  should  receive  some  return  in 
addition  to  his  salary.  The  law  foAidding  deposit  of  pub- 
lic moneys  in  banks  was  cons-tantly  and  openly  ignored; 
and  in  point  of  fact  it  was  mudi  safer  to  deposit  funds  in 
banks  than  to  keep  them  in  the  City  Hall.  The  enactment 
of  a  depositary  law  ^  put  the  office  wholly  on  a  salary  basis, 
making  it  much  less  lucrative.  It  may  still  be  used,  how- 
ever, as  a  reward  for  party  loyalty  and  political  service  and 
will  probably  continue  to  be  elective  so  long  as  it  is  necessary 
to  make  some  concession  to  erroneous  ideas  of  popular  gov- 
ernment. 

In  the  history  of  the  city  but  one  flagrant  breach  of  trust 
on  the  part  of  a  treasurer  has  occurred — the  so-called  "Ax- 
worthy Defalcation."  Mr.  Ax*worthy,  who  had  held  the 
office  for  three  years,  in  1888  left  the  city  defalcating  to 
a  large  amount.  At  the  time  of  his  departure  nearly  half 
a  million  dollars  of  the  city's  money  was,  contrary  to  law, 
on  deposit  in  his  name  in  various  banks.  These  deposits 
were  recovered  and  the  bondsmen  of  the  Treasurer  forced 
to  pay  over  to  the  city  $279,413  in  addition  to  the  costs  of 
litigation.^  The  surety  bond  required  of  the  Treasurer  has 
been  increased  by  the  Coimcil  from  time  to  time  and  is  now 
larger  than  that  of  any  other  officer,  the  annual  premium 
being  $600.  Specifically  as  an-  aid  in  meeting  this  expense 
$500  has  been  added  to  the  salary  of  the  office. 

§  13.  School  Administration.  Prior  to  the  charter  of 
1836  Qeveland  had  no  public  school  system-.  Educational 
problems,  few  and  unimportant,  were  dealt  with  directly 
by  the  Council.     The  first  step  in  the  organization  was 
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made  in  1836  ^  by  the  appointment  of  a  Board  of  SthocJ 
Managers  of  five  members.  Schools  then  supported  by  the 
city  accommodated  less  than  half  the  school  children.  By 
ordinance  of  July  7,  1837,  the  public  school  system  was 
established.  A  school  committee  of  the  Council  was  au- 
thorized to  cooperate  with  the  Board  of  School  Managers 
in  providing-  the  necessary  buildings  and  equipment.  This 
method  was  followed  until  1853,  w-hen  a  Board  of  Educa- 
tion was  appointed  by  the  Council  with  authority  to  elect  a 
superintendent.  The  Board  consisted  of  one  member  from 
each  of  the  seven  wards,  but  was  increased  in  1854  to  eleven 
members  by  the  annexation'  of  the  four  wards  of  Ohio  City. 
It  had  but  slight  control  over  the  school  fund.  Without 
the  specific  authority  of  the  Council  it  could  not  incur  an 
expenditure  of  more  than  $50  for  tuition  or  maintenance  or 
any  other  purpose;  larger  expenditures  were  msidt  directly 
by  the  Council,  usually  upon  the  recommendation  of  the 
Board.*  By  an  act  of  the  Legislature  in  1859  *  the  Board 
of  Education  was  for  the  first  time  elected  by  popular  vote; 
the  Council  and  the  Board  now  held  the  same  relation  to 
the  people.  The  latter  was,  ho^vever,  still  subject  to  the 
Council  in  important  particulars.  While  it  was  required 
annually  to  certify  to  the  Council  an  estimate  of  the  amount 
deemed  necessary  for  school  punposes,  the  Council  could 
increase  or  diminish  the  levy  as  it  saw  fit,  within  the  limits 
prescribed  by  law.  In  the  matter  of  expenditure  the  Coun- 
cil retained  the  same  power  it  had  when  it  appointed  the 
Board.  In  the  eyes  of  the  law  it  was  still  the  Council  upon 
which  was  laid  the  duty  of  providing  the  means  for  a  com- 
mon school  education.     A  much  greater  degree  of  indepen- 

1  Oct<Aer  iL  18^6. 
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dent  power  was  bestowed  upon  the  Board  of  Education 
in  1868/  It  could  now  levy  taxes  witihout  restriction  by 
the  City  Council,  was  constituted  a  body  corporate,  and 
given  full  control  over  ordinary  expenditures;  but  in  one 
respect  it  was  still  under  restraint.  The  purchase  of  real 
estate  and  the  erection  of  buildings  was  cxwitrolled  by  the 
Council  on  the  recommendation  of  the  Board  of  Education. 
If  the  Board's  recommendations  were  approved,  it  was 
incumbent  on  the  Council  to  provide  the  necessary  funds 
as  soon  as  possible.  A  school  construction  fund  was  es- 
tablished for  this  purpose.  The  Council  drew  up  speci- 
fications, advertised  for  bids  and  let  contracts  in  the  name 
of  the  city  of  Cleveland;  the  Board  of  Education  then  su- 
pervised the  work.  Unsatisfactory  as  this  relation  of  city 
and  school  authorities  soon-  proved  to  be,  it  was  hailed  by 
the  Board  of  Education  as  a  reform  long  since  needed.  Re- 
strictions on  its  authority  had  been  such  that  it  felt  itself 
to  be  a  mere  committee  of  the  Council,  able  to  recommend, 
but  without  authority  to  enforce  measures.  In  the  manage- 
ment of  a  school  system  embracing  160  teachers  and  10,000 
poipils  the  Board  was  embarrassed  by  the  necessity  of  going* 
to  the  Council  whenever  an  expenditure  of  $50  was  re- 
quired. This  lack  of  financial  control  led  to  the  wider 
separation  of  schools  from  other  departments  of  the  dty 
govemmfent  in  1868.  The  immediate  occasion  for  the 
change  was  found  in  a  misuse  of  school  funds  by  the  Coun- 
cil. In  reply  to  demands  of  the  Board  the  Council  insisted 
that  the  school  fund  -was  insufficient.  An  investigation  fol- 
lowed which  revealed  that  more  than  $48,000  had  been 
borrowed  from  the  school  fund  and  never  returned.*     The 
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greater  responsibility  now  laid  upon  the  Board  secured,  it 
was  claimed/  a  higher  degree  of  caution  in  its  action  and 
a  more  judidous  expenditure. 

Complete  separation  of  the  Board  of  Education  and  City 
Coimcil  was  effected  by  the  codifying  act  of  1873.*  School 
property  of  all  kinds  was  now  vested  in  the  Board  of  Edu- 
cation ;  it  was  given  full  power  to  puitchase  sites  and  build 
schoolhouses.  Except  in  cases  of  "  urgent  necessity/'  in 
incurring  an  expenditure  exceeding  $1500  a  prescribed  form 
of  competitive  bidding  was  required.  This  complete  in- 
dependence of  the  Board  of  Education,  as  we  haive  seen, 
was  a  constant  challenge  to  the  Mayor  and  Council  from 
1873  until  the  inauguration  of  the  Federal  Plan.  Appar- 
ently no  difference  was  recognized  between  the  Board  of 
Education  and  the  numerous  other  boards  whose  indepen- 
dent powers  it  was  sought  to  curb  in  the  interest  of  effi- 
ciency and  economy. 

As  first  proposed  the  Federal  Plan  included  the  school 
system;  but  the  scheme  adopted  made  no  change  in  this  re- 
spect. The  year  following  the  adoiption  of  the  new  dty 
gx>vemment  the  school  organization  was  modelled  after  it. 
By  an  act  of  the  General  Assembly  *  legislative  and  execu- 
tive departments  were  separated.*  The  Board  of  Education 
was  made  to  consist  of  a  School  Council  and  a  School  Di- 
rector.    Power  to  provide  for  the  appointment  of  teachers 

1  Thirty-second  Annual  Report  of  the  Board  of  Education,  1868.  p.  I5- 

*  Passed  May  i,  1873,  70  O.  L.,  195. 

«  Passed  March  8.  1892,  89  O.  L.,  74, 

*  The  necessity  for  improved  business  methods  is  forcibly  stated  by 
the  President  of  the  Board  of  Education  in  1885  {Thirty-ninth  Annual 
Report,  p.  27).    "The  Board's  methods  of  doing  business  are  still  those 
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and  employees  and  to  fix  their  compensaition  was  vested  in 
the  Council.  It  approved  contracts  involving  ant  expendi- 
ture of  more  than  $250;  expenditures  of  less  amounts  the 
Director  made  on  his  own  responsibdlity.  The  Council 
itself  was  gtiided  by  a  l^ral  procedure  in  matters  of  con- 
struction or  repair  costing-  more  than  $1500.  The  EHrector 
was  the  executive  offker  of  the  Board,  took  part  in  its  de- 
liberations, but  had  no  vote.  On  all  matters  involving  ex- 
pendjiture,  the  holding  and  transfer  of  property,  or  levying 
of  taxes,  the  Director  had  a  veto  on  the  action  of  the  Coun- 
cil, althoiugh  a  two-thirds  vote  passed  a  measure  over  his 
negative.  The  Superintendent  of  Instruction  received  his 
appointment  at  the  hands  of  the  Director,  subject  to  the 
confirmation-  of  the  School  Coundl.  All  employees  of  the 
Board  were  also  appointed  by  the  Director,  with  the  ex- 
ception of  assistant  superintendents,  supervisors,  and  teach- 
ers. Warrants  issued  by  the  Director  of  Accounts  for  the 
payment  of  money  from  the  school  funds  required  the  ap- 
proval of  the  Director,  except  for  the  payment  of  teachers. 
The  chief  objects  aimed  at  in  the  reorganization  in  1892 
were  to  keep  the  schools  out  of  politics  and  secure  an  effi- 
cient and  responsible  business  administration,  as  well  as  a 
superintendent  of  instruction  with  permanent  tenure  and 
full  authority  in  his  department.  During  the  dozen  years 
of  its  operation  the  stJccess  of  the  plan  was  most  con- 
spicuous. Cleveland's  school  organization,  as  well  as  its 
unique  plan  of  city  government,  had  been  secured  by  special 
legislation  and  was  reluctantly  surrendered  in  the  reorgani- 
zation of  Ohio  municipal  corporations  under  general  laws. 
Fortunately  the  new  School  Code  adopted  by  the  Legisla- 
ture in  innA  *  follmwred  tn  a  latvyip  pTrtpnt  thp  CAp^fAsiviA  nlan 
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lai^  and  two  by  districts.  The  office  of  Director,  as  exe- 
cutive head  of  the  school  system,  is  made  optional,  and  is, 
of  course,  retained  in  the  Qeveland  organization.  He  is 
now  elected  by  the  Board  of  Education,  however,  instead 
of  by  the  people.  His  salary  remains  unchanged,  namely, 
$5000  per  annimi.  To  the  Director  is  given  "care  and 
custody  of  all  property  of  tiie  school  district,  real  and  per- 
sonal, except  moneys."  With  the  exception  of  the  Clerk 
of  the  Board,  the  Superintendent  of  Instruction,  assistant 
superintendents  and  teachers,  he  appoints  all  employees,  sub- 
ject to  confirmation  by  the  Board,  and  may  discharge  them. 
The  change  most  to  be  regretted  is  in  the  office  of  super- 
intendent, who  is  appointed  by  the  Board  with  a  maximum 
term  of  five  years.  He  appoints  teachers,  but  his  appoint- 
ments must  be  confirmed  by  the  Board.  The  responsibili- 
ties of  the  latter  are  in  many  ways  increased. 

§  14.  Library  Administraiiofu  The  Library  Board,  an 
outgrowth  from  the  Board  of  Education,  has  also  acquired 
independent  financial  powers.  By  the  authority  of  an  act 
of  1867  ^  the  Board  of  Education  in  1869  opened  a  School 
Library  and  in  187 1  *  created  a  Board  of  Managers.  Mem- 
bers of  the  new  Board  served  for  two  years.  The  Presi- 
dent of  the  Board  of  Education  acted  in  the  same  capacity 
for  the  Board  of  Managers  of  the  Public  Library.  From 
time  to  time  the  Board  of  Education  appropriated  a  sum, 
including  unexpended  balances,  not  exceeding  $500.  This 
the  Board  of  Managers  could  spend  without  further  author- 
ization, merely  being  required  to  keep  an  account  of  ex- 
penditures and  report  once  a  quarter.  In  1873  *^  Board 
of  Managers  was  replaced  by  a  standing"  committee  of  the 
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of  the  public  library  was  vested  in  a  library  Committee, 
appointed  by  the  Board  of  Education.  This  method  is 
still  followed,  the  Library  Board  of  seven  members  being 
appointed  by  the  Board  of  Education. 

§  15.  The  Fiscal  Year.  We  now  turn  to  a  somewhat 
more  detailed  study  of  the  financial  administration  of  the 
city.  The  duties  and  powers  of  the  chief  administrative 
officers  have  already  been  stated.  In  the  following  sections 
we  shall  discuss  the  methods  by  which  their  functions,  es- 
pecially those  of  Auditor  and  Treasurer,  are  carried  on. 

Among  the  cities  of  the  United  States  the  limits  of  the 
fiscal  year  show  a  great  variation.  As  a  rule,  a  difference 
also  exists  between  the  fiscal  years  of  different  departments 
of  tfie  same  city.  During  the  period  of  the  first  charter  the 
city  accounts  were  closed  about  the  middle  of  March  each 
year.  After  1852  the  year  ended  March  31st.  In  1872 
a  state  law  ^  provided  that  the  fiscal  year  in  cities  of  the  first 
dass  should  end  on  the  thirty-first  of  December  and  this 
date  is  still  preserved.  Accounts  must  be  closed  on  that 
day  and  the  annual  reports  required  must  be  made  for  a 
period  terminating  at  that  date.*  For  the  schools  of  the 
state  August  31st  closes  the  year.  The  fiscal  year  of  the 
Library  Board  corresponded  with  the  school  year  until 
1899;  beginning  with  1900  the  dates  required  of  the  city 
government  were  adopted.  A  year  ending  December  31st 
also  has  the  advantage  of  uniformity  with  the  prevailing 
practice  in  public  libraries.  While  the  reason  for  this  vari- 
ation is  evident,  uniformity  seems  highly  desirable.  That 
the  condition  in  Ohio  is  not  imavoidable  is  shown  in  the 
fact  that  New  York,  Boston,  Pittsburg,  Washington,  and 
other  largre  cities  close  the  finances  of  all  departments  on  the 
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same  date.  The  confusion  in  Ohio  cities,  however,  is  not 
so  bad  as  that  in  many  municipalities  where  as  many  as 
five  different  fiscal  years  are  employed. 

§  16.  The  Budget.  Total  lack  of  anything  like  the  mod- 
em budget  characterized  the  first  half-century  of  the  city's 
history.  Specific  levies  were  made  for  the  most  important 
departments  and  upon  the  probable  income  from  these 
levies  the  various  boards  and  oflkers  having  the  power  to 
expend  money  had  to  rely.  As  the  important  objects  of  ex- 
penditure grew  in  number  it  was  obviously  impossible  to 
provide  for  each  by  a  separate  levy.  For  many  years  pre- 
vious to  1873  a  large  number  of  funds  annually  showed  a 
deficit,^  which  was  fimded  and  the  process  repeated.  The 
law  positively  required  that  no  warrant  should  be  drawn  on 
a  fund  the  resources  of  which  were  exhausted;  but  the 
provision  had  been  consistently  violated,  the  reason  being 
that  in  the  absence  of  any  budget  no  department  knew  what 
would  be  allowed  for  its  support.  Doubtless  this  was  in- 
sufficient excuse  for  recklessly  spending  more  than  could 
be  set  aside  for  any  particular  purpose,  but  the  board  system 
was  well  calculated  to  force  the  Auditor  into  borrowing 
from  funds  which  showed  a  surplus  in  order  to  care  for  the 
deficit  in  others.  In  1873,  however,  the  Auditor  sent  to 
the  Council  a  statement  of  the  estimated  income  for  the 
expenses  of  1874  with  its  apportionment  to  the  different 
departments,  and  gave  warning  that  the  law  would  be 
obeyed.*      With  difficulty  this  resolution  was  maintained 

1  In  his  message  for  1873-4  the  Mayor  said :  "  This  custom  of  over- 
drawing funds,  whidi  seems  to  have  (become  a  part  of  our  municipal 
policy,  simply  means  unrestrained  and  promiscuous  expenditure  of  all 
the  money  in  the  city  treasury  to  pay  running  expenses,  utterly  regard- 
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and  seems  to  have  marked  the  beginning  of  a  real  budget. 
Still  for  a  period  of  years  we  find  only  -what  may  be  called 
a  tax-levy  budget.  It  was  the  duty  of  the  Auditor  to 
report  on  the  amount  necessary  to  meet  the  expenses  of  the 
city  for  the  next  fiscal  year ;  ^  on  his  report  the  tax  levy 
was  based.  As  late  as  1889  estimates  received  from  the 
various  departments  were  for  g^ross  amounts  and  the  ap- 
propriations were  made  in  the  sanrc  way.  Such  a  method 
undoubtedly  led  to  extravagant  expenditure.*  An  act 
passed  in  1890  *  gave  substantially  the  present  budgetary 
methods  of  the  Municipal  Code.  The  Council  was  re- 
quired by  the  first  week  of  each  fiscal  half-year,  to  make 
**  detailed  and  specific  appropriations  for  the  several  ob- 
jects for  which  the  city  has  to  provide,  apportioned  to  each 
month,  of  the  moneys  known  to  be  in  the  treasury,  or  esti- 
mated to  come  into  it  during  the  six  months  next  ensuing." 
"  Expenditures  for  the  next  six  months  had  to  be  kept  with- 
in the  appropriations,  and  balances  left  over  at  the  end  of 
the  year  unexpended  were  to  be  recredited  to  the  funds 
from  which  they  were  taken."  *  The  result  was  such  that 
the  Mayor  could  say  in  1893  r^arding  the  preceding  year: 
"  For  the  first  time  in  the  history  of  the  city  the  books 
of  tlie  department  of  finance  show  a  balance  to  the  credit  of 
each  and  every  fund  and  this  without  advances  having  been 
made  from  the  taxes  of  the  succeeding  year." 

At  present  the  tax-levy  ordinance  is  known  as  the 
"  Mayor's  Annual  Budget  of  Current  Expenses."  As  it  is 
in  form  and  substance  an  annual  budget  of  expenditures  it 
may  be  discussed  at  this  point,  rather  than  under  the  sec- 

*  Revised  Ordinances,  §  246.  Proceedings  of  the  Board  of  Aldermen, 
Af)ril  29,  1889. 

»  Message  of  Mayor  Gardner,  Annual  Reports,  1889,  p.  xii. 
»  Aot  of  April  28,  1890,  87  O.  L.,  342. 

*  Cf.  Wilcox,  op.  dt.,  p.  454. 
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tion  dealing-  specifically  with  the  revenue  system.  Under 
the  Municipal  Code  the  heads  of  the  various  departments 
are  required,  on  or  before  the  first  Monday  in  March,  to 
furnish  the  Mayor  and  Auditor  an  itemized  estimate  of  the 
amount  of  money  needed  for  their  department  during  the 
next  fiscal  year.*  The  next  step  in  the  procedure  for  mak- 
ing the  tax  levy  is  a  statement  furnished  by  the  Auditor  to 
the  Mayor  and  each  member  of  the  Council,  showing-  the 
balances  and  monthly  expenditures  of  each  fund  during  the 
preceding  year;  also,  the  annual  expenditure  from  each 
fund  for  each  of  the  five  fiscal  years  immediately  preceding, 
as  well  as  the  average  monthly  expenditure  from  each  fund 
for  the  preceding  year  and  the  total  monthly  average  from 
all  the  funds  for  the  preceding  five  years.*  On  April  first 
it  is  the  duty  of  the  Mayor  to  submit  the  annual  budget  of 
current  expenses  to  the  Council.  The  Council  may  then 
omit  or  reduce  any  item,  but  cannot  increase  the  total.  In 
making  ujp  the  budget  the  Mayor  has  power  to  alter  any 
item  in  the  estimates  furnished  by  the  officers,  but  he  can- 
not increase  the  total  of  any  estimate  before  std>mitting  it  to 
the  Council.*  After  examining  and  revising  the  budget 
as  submitted  by  the  Mayor,  the  Council  passes  the  tax-levy 
ordinance  to  provide  the  revenue  required.*  This  ordinance 
is  then  submitted  to  the  Board  of  Tax  Commissioners, 
which  is  required  to  examine  and  return  it  to  the  Council 
within  ten  days,  approving  or  rejecting  the  whole  or  any 
part ;  it  may  also  make  any  suggestions  it  desires.  In  case 
of  rejection  reasons  for  disapproval  must  be  given.  Any 
part  rejected  by  the  Commission  does  not  become  valid  un- 
less again  passed  by  the  Council  by  a  three-fourths  vote  of 
all  its  members.  Approved  by  the  Commission,  the  ordi- 
nance becomes  valid  and  legal,  as  it  does  also  if  not  re- 

1  §  35.  *  §  36.  •  §  38.  *  §  39. 
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turned  within  ten  days.^  This  section  of  the  legal  proced- 
ure, however,  has  no  significance  in  Cleveland;  the  Tax 
Commission  approves  the  ordinance  as  a  pure  fomrality, 
not  having  the  necessary  familiarity  with  the  subject  to 
warrant  criticism  or  rejection.  As  approved  by  the  Tax 
Commission  the  ordinance  is  presented  to  the  Mayor  for  his 
signature,  as  are  all  ordinances,  and  it  requires  the  same 
publication  as  odier  ordinances.  On  or  before  the  first 
Monday  of  July  the  Council  certifies  the  levy  to  the  County 
Auditor. 

The  tax  levy  of  1906  for  the  expenditure  of  1907  makes 
for  "  municipal  purposes  "  a  levy  of  9.65  mills,  divided  into 
four  parts, — .25  mills  for  General  Purposes,  .45  mills  for 
Public  Health,  4.05  mills  for  Public  Safety,  and  4.9  mills 
for  Public  Service  purposes.  Special  levies  for  Sinking 
Fund  and  interest,  and  pension  fimds  bring  the  total  up  to 
14.40  mills.  Accompanying  the  tax-levy  ordinance  and 
printed  as  a  part  of  it  is  the  Mayor's  Budget,  giving  an 
itemized  statement  of  the  resources  and  estimated  disburse- 
ments of  the  General  Fund,  the  Public  Health  Fund,  the 
Public  Safety  Fund  and  the  Public  Service  Fund.  For 
each  item  in  all  the  funds  the  amount  expended  in 
1905,  the  amount  expended  in  the  first  half  of  1906, 
the  amount  appropriated  for  1906,  the  department  esti- 
mate for  1907,  and  the  revised  estimate  for  1907  are 
given  in  parallel  columns.  The  latter  is  the  result  of 
revision  done  in  the  Auditor's  office.  The  department  esti- 
mate is  reduced  in  each  case,  except  for  the  General  Fund, 
in  which  it  is  raised  in  the  revised  estimate;  for  the  Health 
Fund  the  estimate  is  reduced  thirty  per  cent,  while  the 
others  suffered  a  seven  to  ten  per  cent  reduction.  Although 
called  a  budget  for  current  expenses,  a  certain  amount  of 
expenditure  for  outlay  is  included,  the  distinction  being  indi- 
cated by  the  headings  "ordinary"  and  "extraordinary." 

^  §§  39.  49. 
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The  Mayor's  Budget,  upon  which  the  tax  levy  is  based,  is 
put  into  effect  by  the  semi-annual  appropriations.  At  the 
beginning  of  each  fiscal  half  year  the  Council  is  required  to 
make  appropriations  for  carrying  on  die  functions  of  the 
corporation  for  the  six  months  followii^.  Expenditures 
must  not  exceed  appropriations  thus  made.*  To  provide 
for  an  unforeseen  emergency  in  any  department  the  Coun- 
cil has  authority  to  set  aside  any  amount  it  desires  as  a  con- 
tingent fund,  from  which  transfers  may  be  made  to  other 
funds.^  The  appropriation  ordinance  itself  is  a  docu- 
ment of  no  less  than  thirty  quarto  pages;  for  the  fiscal 
half  year  ending  December  31,  1906,  it  consists  of  fifty- 
five  sections.  The  arrangement  of  funds  according  to  de- 
partments and  functions  corresponds  with  the  Mayor's 
budget.  On  the  lefthand  page  is  printed  in  red  the  esti- 
mated resources  for  the  last  half  of  1906,  consisting  of 
the  cash  on  hand  and  receipts  from  taxes  and  miscellaneous 
sources.  On  the  page  opposite,  the  appropriations  for  the 
first  half  year  and  the  proposed  appropriations  for  the 
last  half  year  are  printed  in  parallel  columns.  Each  class 
of  expenditures  is  itemized  in  detail, — in  the  chief  divisions 
of  the  Department  of  Public  Service  under  four  headings: 
(i)  fixed  charges,  (2)  furniture  and  fixtures,  (3)  supplies, 
(4)  permanent  improvements.  In  other  funds  the  division 
is  between  ordinary  and  extraordinary  as  in  the  Mayor's 
Budget.  A  number  of  sections  are  added  authorizing  a 
transfer  of  money  from  one  fund  to  another.  The  balance 
of  an  appropriation  remaining  unexpended  at  the  end  of  the 
half  year  reverts  to  the  fund  from  which  it  was  taken  and 
must  again  be  appropriated.     After  its  first  reading  the  ap- 

"The  phrase  "uirforeseen  emergency"  has  been  strictly  interpreted 
by  Ohio  courts.  Vide  citations  given  by  Wade  H.  BHis,  Ohio  Municipal 
Code  (Annotated  edition,  1904)1  9-  i^- 
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propriation  ordinance  is  referred  to  the  committees  on 
Appropriations  and  Finance  and  to  the  City  Auditor  and  the 
City  Solicitor.  The  Auditor  certifies  that  there  is  money 
in  the  treasury  which,  with  the  revenue  in  process  of  col- 
lection and  anticipated  proceeds  from  'the  sale  of  bonds,  is 
sufficient  to  meet  the  appropriations  contained  in  the  ordi- 
nance. The  Solicitor  certifies  that  there  is  no  legal  ol> 
jection  to  its  passage.  Being  made  up  with  great  care 
item  by  item,  the  Council,  although  it  has  legal  power  to 
do  so,  is  seldom  able  to  make  amendments. 

§  17.  Checks  on  Expenditure,  The  budgetary  method  is 
designed  to  place  a  check  upon  ill-considered  and  unwise 
expenditure  and  to  secure  a  just  and  equitable  distribution 
of  the  revenues  of  the  city.  Prior  to  the  develojMnent  of 
the  budget  and  along  with  it  other  diecks  upon  expenditure 
have  been  employed.  Chief  among  these  are  the  rules  gov- 
erning the  Council  in  matters  involving  money  obligations.^ 
The  four  years'  bi-cameral  experiment  from  1885  to  1889 
had  this  end  in  view.  The  restriction  placed  upon  the 
power  of  individual  officers  and  departments  to  enter  into 
contracts  has  the  same  purpose.  An  act  of  1890*  made 
it  illegal  and  punishable  by  fine  and  imprisonment  for  "  any 
officer,  councilman  or  member  of  an  executive  board  to  cour 
tract  or  vote  to  contract  or  to  incur  any  expense  or  liability 
whatever,  beyond  the  amount  r^ularly  and  laAvf ully  set 
apart  for  the  department  concerned." 

^  In  his  inaugural  address  in  1847  the  Mayor  called  attention  to  the 
lack  oif  suitable  checks  in  the  making  of  a(>propriaitions  and  allowing 
daims.  By  the  city  charter  "  four  members  of  a  hare  quorum  of  seven," 
he  says,  "  may,  by  simple  resolution,  or  vote  on  claims  preferred,  thrust 
their  hands  ever  so  deep  into  the  treasury."    To  serve  as  a  check  he 
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The  new  Municipal  Code,  following  previous  laws,  re- 
quires *  that  before  any  contract  or  agreement  is  entered 
into  or  any  ordinance  or  resolution  passed  involving  ex- 
penditure, the  Auditor  must  certify  to  the  Council  that 
there  is  money  in  the  treasury  to  the  credit  of  the  fund 
from  which  it  is  to  be  drawn,  and  not  appropriated  for  any 
other  purpose.*  Unless  the  money  is  in  the  treasury  when 
the  ordinance  is  passed  it  cannot  take  effect;  it  is  not  suffi- 
cient that  the  money  shall  come  in  after  its  passage.* 

§  1 8.  Payment  of  Claims.  The  method  of  paying  claims 
has  undergone  considerable  change.  In  the  early  decades 
daims  were  presented  to  the  Council  singly  or  in  small 
groups.  The  Council  considered  each  individually  and  or- 
dered it  paid  or  otherwise.  As  payments  grew  too  numer- 
ous to  conform  to  this  method  council  action  came  to  be  a 
formality  and  approval  a  function  of  its  committees;  then 
the  auditor's  function  became  a  necessity.  Bills  were  ap- 
proved by  adminisrtrative  boards  or  council  committees 
having  charge  of  the  class  of  expenditure  concerned.  An 
ordinance  of  1880  *  required  the  signature  of  the  president 
and  secretary  of  each  board,  or  the  majority  of  the  mem- 
bers of  a  committee.     They  were  then  referred  to  the  City 

^§45. 

a  This  certificate  oi  money  in  the  treasury  is  not  required  in  case  of 
street  improvement  contracts  covering  a  year  or  more,  or  in  contracts 
made  by  the  Board  of  Health.  In  case  the  contract  does  not  cover  a 
year  the  question  is  determined  upon  whether  the  costs  are  assumed  by 
the  city  or  paid  hy  assessment  on  abutting:  property.  When  the  expense 
is  borne  by  the  dty  these  contracts  come  within  the  law.  (61  O.  L., 
288.)  By  act  of  March  21,  1904,  money  to  be  realized  from  the  sale  of 
bonds  or  notes  "sold  and  in  process  of  delivery"  is  regarded  as  in 
tht^  treasurv  in  the  aoofODriate  fund.     (07  O.  L.,  44.) 
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Auditor  who  examined  them  and  certified  them,  if  found 
correct,  to  the  council  committee  on  claims.  The  approval 
of  this  committee  was  the  Auditor's  authority  for  placing 
them  in  an  ordinance  for  payment.  This  rule  was  not  at 
all  times  carefully  observed ;  prior  to  1879  many  claims  were 
paid  without  being-  placed  in  the  claim  ordinance.  This 
practice  was  finally  stopped,  but  the  whole  method  was  so 
cumbersome  and  subjected  claimants  and  employees  to  such 
great  delays  that  it  gave  general  dissatisfaction.  Soon  after 
the  inauguration  of  the  Federal  Han  the  method  was 
changed  so  that  the  Council  set  aside  a  certain  sum  for 
the  Auditor  to  disburse  from;  bills  were  examined  and  ap- 
proved by  department  directors  and  paid  at  once.^  In  the 
endeavor  to  avoid  these  vexatious  delays  ant>ther  irregular- 
ity grew  up.  By  means  of  "  advance  orders  "  a  part  or  the 
whole  of  a  claim  against  the  city  was  paid  before  tfie  passage 
of  an  ordinance  authorizing  it.  These  transactions  were 
not  entered  on  the  books  of  the  Auditor  or  Treasurer  until 
the  claim  ordinance  containing  the  items  had  been  passed^ 
sometimes  months  after  the  money  had  been  actually  paid 
out* 

The  method  followed  at  present  is  very  simple.  A  sec- 
tion of  the  appropriation  orditiance  authorizes  the  Auditor 
to  draw  warrants  upon  the  Treasurer  for  the  amounts  ap- 
propriated in  the  ordinance,  whenever  claims  presented  are 
properly  approved  by  the  head  of  the  department  concerned. 

§  19.  Transfers,  The  contingent  fund  is  calculated  to 
dbviate  the  necessity  of  making  frequent  transfers  between 
other  funds.  Should  occasion  require  a  transfer,  however, 
the  Code  provides  that  the  Council  may  secure  it  by  a  ma- 
jority petition  to  the  Court  of  Common  Pleas.  The  petition 
states  the  transfer  desired  and  the  reason  for  it.     Oppor- 

1  Annual  Reports,  1893,  P-  xi.        *  City  Documents,  1877,  p.  32. 
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tunity  is  given  for  the  filing  of  objections  and  a  public  hear- 
ing.* The  Council  by  a  three-fourths  vote  of  all  members 
and  the  approval  of  the  Mayor  may  transfer  from  one  fund 
to  another  any  money  derived  from  tfhe  general  property 
tax,  after  the  accomplishment  of  the  objedt  of  the  fund  from 
which  the  transfer  is  made.  In  earlier  years  transfers  were 
effected  contrary  to  law*  by  means  of  overdrafts.  Special 
acts  of  the  Legislature  were  also  occasionally  resorted  to 
as  a  means  of  effecting  a  transfer  of  funds.* 

§  20.  Accounts.  Without  a  proper  accounting  system 
the  financial  administration  of  a  large  city  is  almost  certain 
to  be  weak  and  inefficient.  The  books  of  a  municipal  cor- 
poration should  reveal  in  a  concise  way  at  least  the  cost  of 
maintaining  each  function  performed;  but  there  are  other 
objects  to  be  accomplished  and  unfortunately  accurate  and 
useful  accounts  cannot  be  made  entirely  simple.  A  system 
should  be  uniform  for  all  departments  of  a  single  city, 
should  act  as  a  constant  check  upon  every  department  and 
officer  authorized  to  collect  any  kind  of  revenue,  and  yet  be 
simple  enough  not  to  involve  unreasonable  outlay  in  main- 
taining it. 

The  purpose  of  municipal,  as  of  all  other  accounts,  is  to 
convey  information :  first,  to  those  administering  the  affairs 
of  the  dty;  second,  to  the  general  pid)lic  interested  in  the 
public  business  as  citizens  and  taxpayers.  The  financial 
statements  and  accounts  of  Qeveland  have  not  al'ways 
served  the  fundamental  purpose  of  conveying  information. 
At  times,  indeed,  they  could  not  have  been  better  constructed 
to  conceal  the  most  essential  facts.  Prior  to  i860  a 
"system"  of  accounting  was  scarcely  required  to  reveal 
the  financial  conditions  of  the  city.  By  1866  it  would  seem 
that  a  radical  defect  existed  in  the  accounts,  in  the  reports 

1  §  43.  *  75  O.  L.,  1103;  91  O.  L.,  7^. 
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made  by  accounting'  crffiters,  or  in  the  city  officials  them- 
selves. One  of  the  greatest  defects  in  the  existing  system, 
the  Mayor  declared  in  that  year,  was  "  the  want  of  an  in- 
timate knowledge  of  our  finances  on  the  part  of  the  various 
city  officers,  and  a  constant  knowledge  of  the  condition  of 
the  various  funds."  *  Ten  years  later  that  condition  is  re- 
ported to  have  given  way  to  a  system  of  accounting  which 
gave  "absolute  certainty  at  all  times  respecting  financial 
states."  *  Notwithstanding  this  assertion  by  the  Mayor, 
the  expert  accountant  employed  by  a  citizens'  investigating 
committee  the  next  year  reported  that  there  was  no  evidence 
that  the  city  had  any  outstanding  liabilities  or  was  possessed 
of  any  assets,  although  there  were  at  the  time  bonds  out- 
standing to  the  amount  of  $5,160,000.*  The  same  com- 
mittee reported  that  prior  to  1877  no  itemized  account  of 
expenses  incurred  in  marketing  bonds  had  ever  been  kept, 
the  amount  being  "  approximated  or  guessed  at."  * 

Plenty  of  evidence  exists  that  the  Council  was  not  indif- 
ferent to  the  defects  in  the  accounting  system,  but  the 
problem  was  greatly  exaggerated  by  the  disjointed  system 
of  boards  with  independent  powers.  A  gjeat  forward  step 
was  taken  when  in  1886,  in  response  to  a  demand  voiced  by 
the  Mayor  in  his  annual  message,'  the  state  Legislature 
passed  an  act  giving  to  tfie  Board  of  Revision  the  authority 
to  prescribe  for  each  department  of  the  city  government 
forms  for  its  books,  accounts  and  reports,  and  to  formu- 
late and  enforce  a  uniform  system  of  accounting.*  The  de- 
sign was  to  reflect  the  entire  business  of  the  city  in  the 
Auditor's  books.     Something  was  accomplished  in  this  di- 

*  City  Documents,  1866,  p.  6.  «  City  Documents,  1876,  p.  18. 

•  Council  Proceedings,  Octdber  15,  1877. 

*  Ibid.,  February  18,  1878.  "  Annual  Reports,  1885,  p.  xvi. 

•  Act  of  May  15,  1886,  83  O.  L.,  169. 
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rection/  yet  the  necessity  for  "  more  systematic  methods 
of  keeping  axrcotmts  "  was  urged  as  one  of  the  reasons  for 
a  radical  change  in  the  system  of  municipal  govemmenft 
and  was  one  of  the  influences  which  ultimately  brought 
about  the  introduction  of  the  Federal  Plan.*  Soon  after 
the  adoption  of  the  centralized  system  a  scheme  of  ac- 
counts and  reports  was  worked  out  which  justly  attracted 
attention  throughout  the  country  as  a  model  of  excellence. 
A  concentration  of  the  accounts  of  all  departments  in  the 
Auditor's  office  was  effected  by  daily  reports;  weekly  re- 
ports were  made  by  the  Auditor  to  the  Council.  Data  re- 
garding property  in  possession  of  the  city  were  also  col- 
lected. 

The  excellent  accounting  system,  dating  from  about  1893, 
was  maintained  until  changes  were  made  necessary  by  the 
uniform  accounting  law  passed  by  the  L^slature  in  1902. 
Reference  will  be  made  to  this  ertaotment  in  a  succeeding 
section. 

§  21.  Financial  Reports.  It  is  to  be  expected  that  the 
published  reports  of  the  city  should  reflect  all  the  virtues 
and  defects  of  the  accounting  system.  From  1836  until 
1875  the  Auditor's  reports  consisted  of  a  statement  of  re- 
ceipts and  disbursements  of  each  of  the  several  funds.  In 
the  receipts  balances  on  hand,  transfers  from  other  ftmds, 
tax  receipts  and  income  of  all  sorts  are  entered  chronologi- 
cally and  added.  The  statement  of  disbursements  is  made 
up  of  a  list  containing  every  payment  from  the  fund,  ar- 
ranged in  the  order  in  which  they  were  made.  As  long 
as  there  were  no  more  than  half  a  dozen  funds  and  the 
general  fund — which  was  always  the  largest — did  not 
cover  more  than  two  or  three  printed  pages,  some  idea 
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through  the  pages.  Later  this  became  utterly  impossible. 
No  summary  of  actual  receipts  and  disbursements  was  given 
for  all  departments  and  much  study  is  required  to  determine 
what  the  report  contains.  At  last  the  method  broke  of  its 
own  weight.  The  Auditor's  report  for  1875,  closely  printed 
in  small  t)rpe,  covers  one  hundred  and  seventy  pages ;  it  em- 
braces the  statement  of  two  hundred  and  twenty-six  funds, 
arranged  on  no  princil>le  whatever.  The  ledgers  were  evi- 
dently used  for  printer's  copy, — with  the  index  omitted. 
It  is  not  surprising  that  in  the  following  year  the  Auditor 
makes  no  report  at  all  of  receipts  and  disbursements.  The 
absurd  condition  of  1875  was  simply  the  result  of  follow- 
ing without  modification  a  method  fairly  adequate  thirty 
or  forty  years  earlier.  Doubtless  one  of  the  chief  causes 
of  extravagant  and  wasteful  expenditure  in  the  decade  be- 
ginning with  1870  can  be  traced  to  these  unintelligible 
reports. 

Bad  as  the  financial  reports  were  before  1875,  they  were 
far  worse  for  several  years  following  that  date.  For  the 
hundreds  and  thousands  of  items  in  each  fund  as  previ- 
ously reported  a  simple  statement  o*f  total  receipts  and  ex- 
penditures in  each  of  the  principal  funds  was  substituted. 
By  much  labor  the  former  could  be  made  to  give  up  its  kernel 
of  truth ;  nothing  but  a  general  and  approximate  result  could 
be  obtained  from  the  latter.  Finding  no  details  in  the  Audi- 
tor's report  the  inquirer  turns  to  the  annual  reports  of  the 
various  departments.  While  the  fiscal  years  of  the  differ- 
ent offices  did  not  correspond  and  reports  in  many  cases 
overlap,  it  is  generally  possible  to  ascertain  the  facts. 
It  was  probably  the  utter  uselessness  of  the  Auditor's  report 
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port  of  the  Auditor  indicates  the  source  of  all  receipts  and 
the  purpose  of  expenditures.  Although  not  making  use  of 
the  present  classification  into  "ordinary"  and  "extraor- 
dinary," cost  of  maintenance  can  be  distinguished  from 
outlays  by  means  of  the  division  into  "  operating  expenses  " 
and  "permanent  improvements." 

§  22.  Examination  and  Supervision  of  Accounts.  The 
final  step  in  financial  administration  is  an  examination  of 
the  accounts  and  reports  of  financial  officers  by  some  other 
department  of  the  city  government.  Instead  of  this,  or 
along  with  it,  the  state  may  also  examine  tlie  accounts  of 
local  fiscal  officers.  A  double  system  of  auditing  of  this 
sort  has  recently  been  introduced  in  Cleveland. 

In  its  efforts  to  exercise  some  effective  control  over  the 
different  departments,  the  Council  in  1878  created  a  stand- 
ing committee  on  Department  Examination,  with  full  pow- 
ers to  investigate  accounts  and  records  and  to  examine  city 
officers  at  any  time.*  Although  the  powers  of  this  commit- 
tee were  curtailed  by  an  amendment  of  the  council  rules 
two  years  later,*  it  still  retained  more  delegated  powers 
than  any  other  committee  of  the  Council  Unfortunately 
it  soon  became  practically  a  dead  letter,  rarely  meeting 
and  exercising  none  of  the  supervision  over  departments 
that  was  intended.*  Under  the  Federal  Plan  the  Mayor 
was  authorized  to  appoint,  if  occasion  demanded  it,  disin- 
terested persons  not  exceeding  three  in  niunber,  to  examine 
without  notice  the  affairs  of  any  officer  or  employee,  and  the 
result  was  immediately  transmitted  to  the  Council.  On  the 
strength  of  this  authority  Mayor  Johnson  appointed  a  De- 
partmental Examiner,  for  continuous  service.     Being:  di- 
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officers  of  the  corporation,  it  was  held  that  the  Mayor  had 
implied  authority  to  appoint  the  necessary  assistants.  The 
Departmental  Examiner  was,  therefore,  continued  after  the 
repeal  of  the  Federal  Plan,  although  at  present  no  such 
officer  is  employed. 

By  a  statute  of  1898*  the  accounts  of  the  Board  of 
Education  were  examined  by  a  committee,  appcwnted  by  the 
Court  of  Common  Pleas,  and  the  City  Solicitor.  The  need 
for  such  an  independent  examining  body  was  pointed  out 
by  the  City  Auditor  several  years  earlier.  "  The  Board," 
he  said,  "  should  not  permit  any  good-natured  feeling  of 
confidence  in  its  officers  to  stand  in  the  way  of  a  s)rstematic 
performance  of  their  duty  "  to  examine  thoroughly  all  ac- 
counts. 

In  1902  the  state  began  to  develop  a  system  of  super- 
vision over  the  accounts  of  municipalities  and  other  local 
taxing  bodies.  State  supervision,  though  of  a  less  thor- 
oughgoing character,  had  been  tried  at  least  twice  in  earlier 
years,  but  without  the  desired  results.  A  law  of  1856* 
required  the  clerks  of  cities  of  the  first  and  second  classes 
to  report  annually  to  the  Auditor  of  State  the  aggregate 
expenses  of  the  city  for  the  preceding  year,  the  general  and 
special  taxes  of  the  city,  and  the  population.  A  fine  of 
$100  was  imposed  on  the  clerk  for  neglecting  to  make  the 
report.  It  is  not  apparent,  however,  that  the  law  was  ever 
enforced.  A  similar  law  in  1870*  required  auditors 
of  cities  of  the  first  and  second  classes  to  report  annually 
to  the  Auditor  of  State  the  expenditures  of  the  municipality, 
tmder  the  following  heads :  schools,  police,  streets,  bridges, 
fire  department,  lights,  poor,  salaries,  and  interest.     The 

*  Act  of  March  30,  1898,  93  O.  L.,  517. 
«  Act  of  April  5,  1856,  53  O.  L.,  57. 

•  Act  of  April  18,  1870,  67  O.  L.,  71. 
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act  also  called  for  a  statement  of  the  amount  of  money 
raised  by  taxation.  For  a  few  years  such  returns  were 
made  and  published  in  the  reports  of  the  Auditor  of  State, 
but  no  effective  state  control  resulted. 

The  law  of  1902  *  was  the  first  important  enactment 
in  Ohio,  or  in  any  other  state  in  the  Union,  for 
standardizing  the  accounts  and  reports  of  all  local  poli- 
tical units  through  state  authority.  The  act  established 
in  the  Auditor  of  State's  department  a  "bureau  of  in- 
spection and  supervision  of  public  offices."  The  Audi- 
tor is  eX'OfUcio  chief  inspector  and  supervisor  and  is 
required  to  prescribe  and  install  a  uniform  system  of 
accounting  and  reporting  for  "every  public  office  and 
every  public  account."  These  prescribed  forms  are  ex- 
pected (i)  to  make  a  true  and  detailed  exhibit  of  all 
moneys  collected  and  expended  by  public  officers,  (2)  to 
show  "  the  receipt,  use  and  disposition  of  all  public  prop- 
erty "  and  any  income  derived  from  it,  (3)  to  state  the 
sources  of  all  income,  amounts  due  and  amotmts  received. 
Separate  accounts  are  required  for  each  public  service  in- 
dustry, exhibiting  ( i )  the  "  true  and  entire  cost "  of  its 
ownership  and  operation,  (2)  the  amounts  annually  col- 
lected by  general  or  special  taxation  for  service  rendered  to 
the  public,  together  with  "  the  amount  and  character  of  the 
service  rendered  therefor,"  (3)  the  amount  annually  col- 
lected from  private  users,  and  "  the  amotmt  and  character 
of  the  service  rendered  therefor."  The  chief  inspector  or 
his  legal  representative  once  a  year  at  least  makes  an  ex- 
amination of  the  financial  affairs  of  each  office  and  officer. 
The  points  considered  in  the  examination  include:    fi) 
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force  in  the  district  and  the  requirements  of  the  Bureau  of 
Inspection  and  Supervision;  and  (3)  the  methods  and  cor- 
rectness of  accounts  and  reports.  Each  district  having  tax- 
ing power  bears  the  expense  of  auditing  all  accounts  under 
its  own  jurisdiction.*  In  Qeveland  the  form  of  the  Audi- 
tor's report  has  been  greatly  modified  to  conform  to  the  gen- 
eral methods.  The  transformation  is  not  yet  complete,  but 
it  is  doubtful  whether  much  has  been  gained  in  the  way  of 
clearness  and  intelligibility. 

^The  constitutionality  of  this  provision  was  sustained  in  State  v. 
Shumate,  72  O.  S.,  487. 
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CHAPTER  III 

Revenues 

§  23.  Introductory.  It  is  the  purpose  of  this  chapter  to 
give  an  account  of  the  city's  revenues,  'nie  main  sources 
of  information  for  both  revenues  and  expenditures  are  the 
reports  of  the  City  Clerk  prior  to  1854,  of  the  Auditor,  Clerk, 
or  Comptroller  since  that  date,  and  the  reports  of  the  Qerk 
or  Auditor  of  the  Board  of  Education.  Previously  to  1893 
two  principal  difficulties  are  encountered.  First,  certain 
revenues  did  not  pass  through  the  Auditor's  hands  and  have 
to  be  sought  in  the  reports  of  other  departments.  This  was 
true  of  the  Board  of  Cemetery  Trustees,  the  Water  Works 
Department,  and  of  certain  funds  managed  by  the  Board 
of  Health,  and  the  House  of  Correction.  To  add  to  the 
confusion  special  assessments  for  street  improvements  are 
not  separated  from  other  levies  on  property,  and  in  some 
years  not  reported  at  all.  In  the  early  years  funds  raised 
by  the  sale  of  bonds  and  notes  are  not  reported  by  the  Audi- 
tor in  such  a  way  that  their  amount  can  be  determined. 
The  second  difficulty  is  related  to  the  first;  receipts  of  the 
various  funds  are  often  given  in  a  lirnip  sum,  with  no  indi- 
cation as  to  the  sources.  In  other  words,  receipts  were 
classified  according  to  the  funds  to  which  they  were 
credited,  if  indeed  such  a  method  may  be  called  a  classi- 
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Students  of  municipal  finance  have  worfced  out  classifica- 
tions agreeing  in  their  main  features,  though  varying  some- 
what in  details.  The  scheme  adopted  here  and  applied  to 
the  revenues  of  Cleveland  is  practically  identical  with 
schedules  now  used  by  the  United  States  Bureau  of  the 
Census.     It  is  as  follows : 

I.  General  Property  Taxes. 
II.  Special  Assessments. 

III.  Public  Service  Privileges. 

IV.  Licenses,  Permits,  and  Fines. 
V.  Gifts. 

VI.  From  other  Civil  Divisions. 
VII.  From  Sales  of  Property. 
VIII.  Receipts  from  Interest. 
IX.  Departmental  Receipts,  classified  by  Departments,  Offi- 
ces and  Accounts. 
X.  Receipts  of  Municipal  Industries. 
XI.  Receipts  from  Loans. 
XII.  Receipts  of  Trust  Funds. 

In  the  classification  of  neither  receipts  nor  expenditures 
are  the  terms  "  ordinary "  and  "  extraordinary "  em- 
ployed; they  are  not  necessary  for  an  accurate  division 
of  income  according  to  sources.  In  the  administration  of 
the  Ohio  uniform  accounting  law  a  composite  schedule  was 
adopted  and  this  arbitrary  and  misleading  distinction  made. 
No  general  agreement  has  been  reached  as  to  the  meaning 
of  the  terms  when  applied  to  receipts.  In  the  Ohio  reports 
"  ordinary  "  is  made  to  "  include  the  income  from  taxa- 
tion and  other  ordinary  sources,"  wliile  "  extraordinary  " 
receipts  consist  of  "  income  from  sales  of  bonds,  temporary 
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in  others ;  "  advance  taxes  "  are  classed  as  extraordinary 
receipts.  The  least  that  can  be  said  is  that  such  a  distinc- 
tion is  arbitrary,  useless,  and  almost  certain  to  confuse  the 
source  of  the  income  with  the  use  made  of  it  In  this 
work  the  terms  are  therefore  not  used,  but  it  will  be  appar- 
ent that  our  statistics  of  receipts  can  be  arranged  in  any 
desired  order  and  described  by  whatever  terms  may  be  re- 
garded as  significant  or  useful. 

It  should  be  noted  that  in  the  statistical  tables  "  receipts  " 
and  "  disbursements "  are  necessarily  given.  The  mcwe 
scientific  method  of  revenue  and  expense  accounting  in  use 
in  English  and  continental  cities  is  not  practicable  in  the 
United  States  and  has  never  been  attempted  in  Cleveland. 

§  24.  Sketch  of  General  Property  Tax  in  Ohio,  The 
taxing  power  of  a  municipal  corporation  is  delegated  by 
the  state  and  strictly  limited.*  Ohio  municipalities  are 
further  confined  to  a  fixing  of  the  rate  within  definite  limits 
imposed  by  state  laws;  county  and  state  officers  make  the 
assessments  and  collect  the  taxes.  As  a  source  of  revenue, 
therefore,  the  property  tax  is  not  under  the  control  of  locaJ 
authorities.  As  regards  certain  less  important  sources  of 
income  local  autonomy  is  greater.  The  result  is  that  a  city 
frequently  finds  itself  helpless  to  correct  the  gravest  abuses 
in  its  taxing  system. 

It  is  foreign  to  the  purpose  of  the  present  study  to  under- 
take an  adequate  history  of  taxation  in  Ohio.  The  essen- 
tial features  of  the  general  property  tax,  however,  differ 
but  slightly  from  state  to  state. 

Prior  to  1825  the  general  property  tax  was  not  employed 
in  Ohio.  State  and  local  revenues  were  derived  from  separ- 
ate sources.  For  the  state  the  principal  source  was  the 
land  tax  raised  by  specific  levy  laid  by  the  Legislature  on 

A  Cf.  Mays  v.  Cincinnati,  i  O.  S.,  268. 
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each  one  hundred  acres.  Lands  were  divided  into  three 
grades.  The  rate  for  first-class  land  varied  from  $0.60  in 
1803  to  $3.75  in  1816  and  then  sank  to  $1.50  in  1825.  On 
second-class  lands  the  rate  varied  in  the  same  way  from 
$0.40  to  $3.00  and  back  to  $1.12;  and  on  third  g^de  land 
it  was  from  $0.20  to  $2.00.  Horses  and  cattle  were  as- 
sessed at  a  given  amoimt  per  head ;  ^  and  a  license  on  auction- 
eers, merchants  and  peddlers  contributed  to  the  slender  re- 
venues of  the  frontier  commonwealth.  For  state  taxes 
no  valuation  was  attempted,  but  for  local  purposes  land  and 
buildings  were  appraised  and  taxed  according  to  their 
value.  Of  the  land  tax  the  county  received  in  most  years 
a  share,  varying  from  one-eightli  to  one-half  of  the  total 
amount  collected.  A  road  tax  was  also  assessed  on  land  in 
the  same  manner  as  the  state  tax.  In  1820  the  road  tax 
on  first  gp-ade  land  in  Cuyahoga  county  was  $1.00  per  hun- 
dred acres,  $0.75  for  second  grade  land,  and  $0.50  for  third 
grade.  Each  proprietor  was  permitted  to  pay  his  tax  by 
work  on  the  roads  imder  the  direction  of  the  township 
supervisor  at  the  rate  of  seventy-five  cents  a  day.* 

The  statistical  tables  show  certain  receipts  in  the  years 
1837-1852  from  "  Poll  Taxes."  Capitation  taxes  were  for- 
bidden by  the  Constitutions,  both  of  1802  "  and  1851 ;  *  but 
the  road  tax  noted  aibove  and  especially  the  requirements 
of  a  statute  of  1837,*  re-enacted  several  times,  were  com- 
monly known  as  poll  taxes.  By  the  latter  act  "  all  male 
persons  between  twenty-one  and  sixty  years  of  age"  who 
had  resided  in  the  state  three  months  and  were  not  a  town- 
ship diarge  were  liable  every  year  to  two  days'  labor  on 

1 1  Chase,  369,  47©;  2  Chase,  1384,  1470. 
2  Vide  Cleveland  Herald,  June  23,  1820. 

»  Art.  viii,  §  23.  *  Art.  xii,  §  i. 

5  Act  <yf  June  i,  1837,  35  O.  L.,  65.  A  fetter  act  of  the  same  nature 
was  held  valid  in  Dennis  v.  Simon,  51  O.  S.,  233. 


Digitized  by 


Google 


64  THE  FINANCES  OF  CLEVELAND  [398 

the  roads,  under  the  direction  of  the  supervisor  who,  in 
Cleveland,  was  appointed  by  the  Coundl.  In  spite  of  fines 
and  forfeitures  for  delinquencies  only  a  small  part  of  the 
tax  or  labor  was  realized.  An  amendment  to  the  charter 
in  1847  granted  the  supervisor,  in  lieu  of  any  fixed  salary, 
a  percentage  of  the  poll  tax  collected.^  The  result  was 
a  remarkable  increase  from  $350  collected  in  1847  ^^  $i»300 
in  1848.  In  the  latter  year  about  one-third  of  the  whole 
amount  was  "  worked  out "  on  the  streets  at  fifty  cents  a 
day.» 

In  1825  the  idea  of  a  general  valuation  for  both  state  and 
local  taxes  was  inaugurated."  The  law  *  of  that  year  aban- 
doned the  classification  of  land  into  different  grades  and 
attempted  to  assess  town  lets  and  other  land  at  its  true 
value  in  money.  As  a  result  of  the  first  valuation  the  aver- 
age value  of  lands  in  Cuyahoga  county  was  $3.33  per  acre, 
including  the  village  of  Cleveland.  The  total  value  of  lands 
in  the  village  was  $119,655,  and  in  the  whole  county 
$876,782. 

As  yet  there  was  comparatively  little  personal  property. 
Animals  were  still  subject  to  assessment  by  the  General 
Assembly  at  a  given  sum  per  head.  The  small  amount  of 
mercantile  capital  was  reached  through  a  license  on  mer- 
chants and  brokers.  Property  in  the  form  of  mills  and 
factories  was  specifically  exempted  in  order  to  encourage 
industrial  enterprises  of  this  sort.*     With  the  growth  of 

1  Act  of  February  8,  1847.    Cf.  Daily  Herald,  March  15,  1847. 
» Daily  Herald,  March  17,  1848. 

» It  is  interesting  to  note  in  this  connection  that  Cleveland  claimed 
the  distinction  of  having  sent  to  the  Legislature  the  men  responsible  for 
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towns  and  cities  new  forms  and  increasing  amounts  of  per- 
sonal property  appeared.  Horses  and  cattle  paid  in  1844 
one-sixth  of  the  taxes  in  the  state  and  nearly  three  times  as 
mwch  as  merchants'  capital,  steamboat  stock  and  money 
at  interest;  and  a  strong  sentiment  arose  in  favor  of  oblig- 
ing these  new  forms  of  property  to  bear  their  fair  share  of 
taxation.  The  result  was  the  "  Kelley "  law  of  1846/ 
which,  it  was  boasted,  "  taxes  those  who  are  able  to  pay. 
It  taxes  articles  of  pride  and  luxury,  as  well  as  lands,  houses 
and  money."  *  In  the  cities  especially  was  felt  the  neces- 
sity for  a  wider  range  of  taxable  property.  The  Mayor  of 
Cleveland  in  1840  complained  that  the  citizens  were  op- 
pressed with  the  weight  of  taxation,  that  some  had  experi- 
enced great  difficulty  in  paying  their  taxes,  and  that  others 
had  been  obliged  to  allow  their  property  to  be  sold.* 

The  Kelley  law  bore  the  title,  "An  act  for  levying  taxes 
on  all  property  .  .  .  according  to  its  true  value."  A  de- 
finition of  real  property  was  given  and  provision  made  for 
its  valuation  every  six  years.  Special  effort  was  made  to 
include  property  of  every  kind.  Personal  property  was  de- 
fined as,  ( I )  "  every  tangible  thing  animate  or  inanimate," 
(2)  "  capital  stock,  undivided  profits,  and  all  other  means  " 
of  companies,  "  whether  incorporated  or  unincorporated." 
Another  tax  law  in  1852  followed  closely  the  lines  laid  down 
by  the  Kelley  law.  An  act  of  1859  *  simply  codified  and 
re-enacted  existing  statutes.  The  tax  system  was  again  re- 
vised in  1878  °  and  has  stood  practically  without  change  un- 

1  Act  of  March  2,  1846,  44  O.  L.,  85.  This  act  is  generally  known  as 
the  "KcHey"  law,  because  it  was  championed  by  Alfred  Kelley,  of 
Cleveland. 

«  Daily  Herald,  March  12,  1846. 

» Ibid.,  March  18,  1840. 

<  Passed  April  5,  1859,  5^  O.  L.,  175. 

*  Act  of  May  11,  1878,  75  O.  L.,  436. 
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til  the  present  time,  so  far  as  the  general  property  tax  is 
concerned.  It  is  apparent,  therefore,  that  during  almost 
the  entire  history  of  Qeveland  the  property  tax  has  re- 
mained upon  the  same  basis.  The  principal  changes  to  be 
noted  are  the  reduction  of  the  rate  for  state  purposes  and 
the  great  growth  of  local  levies. 

§  25.  Real  Estate.  Real  estate  bears  the  chief  burden 
of  taxation  in  Qeveland,  its  assessed  value  being  nearly 
three  times  that  of  personal  property;  in  two  years  only — 
1868  and  1869 — has  the  value  of  personal  property  exceeded 
that  of  real  property.  For  the  state  as  a  whole  the  propor- 
tion of  personal  property  to  real  is  somewhat  above  that 
for  the  city  of  Qeveland. 

Real  estate  in  the  city  in  1840  was  valued  at  $1,222,914. 
In  1846,  at  the  time  of  the  introduction  of  the  general  ad- 
valorem  tax,  it  stood  at  $2,619,933 ;  the  valuation  made  in 
1861  showed  an  increase  to  $14,473,875.  Since  1863  real 
estate  has  been  appraised  every  tenth  year.  The  greatest 
percentage  of  increase  resulted  from  the  appraisement  of 
1870.  During  the  period  intervening  between  decennial 
appraisements  the  increase  is  usually  slight.  It  is  a  most 
patent  fact  that  real  estate  is  grossly  undervalued.  Some- 
thing like  a  true  value  was  doubtless  obtained  before  i860. 
In  1867,  however,  it  was  estimated  that  the  real  value  was 
forty  to  sixty  per  cent  higher  than  the  assessed  valuation ;  * 
the  same  condition  existed  in  1880.*  At  the  present  time 
it  is  the  opinion  of  those  who  have  studied  the  question  that 
the  actual  value  of  land  alone  in  the  city  amounts  to  $400,- 
000,000,  or  nearly  double  the  assessed  value  of  both  land 
and  buildinsrs.  and  all  personal  property  together. 
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land  was  made  the  subject  of  inxpiiry  by  the  state  Tax 
Commission  in  1893.  It  was  found  that  the  most  produc- 
tive real  estate  in  the  city — ^first-class  office  buildings,  stores 
and  warehouses — ^paid  from  eleven  per  cent  to  twenty  or 
twenty-five  per  cent  of  their  gross  rentals  in  taxes;  small 
properties  paid  even  a  larger  proportion.  Banks  in  the 
state  paid  about  twenty  per  cent  of  their  net  earnings,  and 
the  railway  cdmpanies  from  five  to  eleven  per  cent  of  their 
net  earnings,  the  majority  of  them  less  than  eight  per  cent.* 
§  26.  Money  and  Credits,  Money  at  interest  was  made 
taxable  in  1831,*  again  in  1845,"  ^md  by  the  Kelley  law  in  the 
ensuing  year.  The  latter  elaborately  defined  "  moneys " 
and  "  credits  "  and  allowed  deductions  of  debt  in  listing 
them.  The  Constitution  of  185 1  required  the  taxation  of 
all  credits ;  *  but  contrary  to  the  spirit  of  this  provision  the 
Legislature  in  the  next  year  enacted  a  law  °  permitting  a 
deduction  of  indd>tedness  as  in  1846.  The  statute  was, 
however,  declared  unconstitutional*  One  dissenting  mem- 
ber of  the  court,  apparently,  gave  the  cue  to  the  lawmakers, 
and  in  1859  credits  were  defined  as  "  the  excess  of  the  sum 
of  all  legal  claims  and  demands"  over  liabilities."'  "Credits" 
were  therefore  taxed  and  the  letter  of  the  Constitution  com- 
plied with.  The  definition  otf  1859  and  the  methods  it  in- 
troduced are  still  in  vogfue  as  the  law  of  the  state.*  The 
provision  of  1852  permitting  individuals  to  deduct  their 
actual  indebtedness  from  their  credits  was  asserted  to  be 

1  Report  of  the  Ohio  Tax  Commission,  1893,  pp.  37,  38,  40. 
«  Act  of  March  14,  1831,  29  O.  L.,  272. 
»  Act  of  March  73,  1845,  43  O.  L.,  109. 
*  Art.  xii.  6  2. 
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the  cause  of  the  great  decrease  in  the  attiount  of  personal 
property  on  the  duplicate.^  Shrinkage  is  shown  in  the 
grand  duplicate  of  the  state,  the  value  of  personal  property 
falling-  from  $297,061,572  in  1854  to  $240,026,550  in 
1856  ^  and  in  Cleveland  from  $8,705,866  in  1853  to  $3,- 
753,008  in  1856.  In  1880  the  total  credits  for  Cuyahoga 
county  were  $3,282,071,  having  fallen  over  a  million  from 
1875.  The  whole  amount  of  moneys  on  the  duplicate  in 
possession  or  on  deposit  subject  to  order  was  $1,493488 
and  has  not  grown  much  since  that  time.  In  contrast  with 
this  may  be  placed  a  report  of  the  Board  of  Equalization 
made  to  the  Council  in  1879,"  showing  that  the  deposits  in 
Qeveland  banks  amounted  to  not  less  than  $18,000,000. 
The  report  further  shows  that  in  respect  to  the  amount  of 
credits  returned  per  capita  of  voting  population  Cuyahoga 
ranked  tenth  among*  the  counties  of  the  state.  At  the  same 
time  the  Qeveland  Board  of  Trade  was  claiming  for  the 
county  a  commercial  importance  which  entitled  her  to  rank 
second  in  the  state,  with  the  third  far  below. 

A  few  months  later  the  Council  by  resolution  called  at- 
tention to  the  fact  that  moneys  and  credits  were  escaping 
taxation  in  Cleveland  and  demanded  legislation  which 
would  "  secure  the  lasting  and  proper  valuation  of  personal 
property,  or  impose  severer  penalties  for  concealment,  for 
misrepresentation  and  fraud."  *  The  subject  was  for  some 
time  kept  before  the  Council,  although  of  course  it  could 
do  nothing  but  "  recommend  "  and  "  request."  A  special 
committee  of  that  body  in  1883  investigated  the  way  in 

*  City  Documents^  1857,  p.  4. 

a  Annual  Report  of  the  Auditor  of  State,  1905,  p.  325. 

«  Council  Proceedings,  July  21,  1879.    The  State  Tax  Commission  re- 
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which  individuals  listed  their  personal  property.  Twenty- 
three  millionaires,  believed  to  possess  property  worth  $23,- 
000,000,  listed  in  personalty  of  all  kinds, — investments, 
credits,  household  furniture,  horses,  carris^es,  watches 
and  jewelry, — but  $1,943,735.  Sixteen  of  the  twenty- 
three  returned  no  money  at  all  in  possession  or  on  de- 
posit ;  thirteen  of  the  twenty-three  listed  nothing*  in  the  way 
of  investments  in  bonds,  joint  stock  companies,  annuities, 
or  other  kinds  of  investments.  None  of  them  returned 
jewelry,  diamonds  or  other  precious  stones;  seven  returned 
nothing  at  all  but  horses,  carriages,  and  household  goods. 
The  cause  for  this  condition  was  found  in  the  "  incom- 
petency of  the  assessors  and  the  leniency  of  the  Board  of 
Equalization,"  and  the  fact  that  the  latter  possessed  insuffi- 
cient powers.  As  a  remedy  it  was  recommended  that  the 
compensation  of  assessors  be  increased  to  $15  or  $20  a  day. 
This,  it  was  believed,  would  insure  the  selection  of  com- 
petent men  and  bring  about  an  active  criticism  of  their  work 
by  competitors  for  their  positions.^ 

§  27.  Corporations.  The  law  of  1846  sought  to  reach 
corporations,  just  then  beginning  to  have  some  importance, 
by  a  tax  on  capital  stock.  AH  corporations,  except  banks, 
were  by  the  general  act  of  1852  *  required  to  list  real  and 
personal  property  in  the  state,  including  money  and  credits, 
at  its  value  in  money.  In  1859  *  the  law  was  re-enacted 
with  special  reference  to  the  roadbed  and  other  realty  of 
the  railroads.  To-day  all  corporations  not  otherwise  pro- 
vided for  pay  the  general  property  tax  for  state  and  local 
purposes.  Experience  in  Ohio,  as  elsewhere,  demonstrates 
the  futility  of  applying  the  general  property  tax  to  corpor- 
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by  the  system  of  virtual  self-assessment.  In  1883  the  gas, 
telephone,  and  street  railway  ccMnpanies  of  the  city  listed 
personal  property  to  the  amount  of  $237,106.  The  capital 
stock  of  the  same  companies  was  $3,100,000,  and  was  sup- 
posed to  be  worth  as  much  in  the  market.  Charges  of  fraud 
in  the  listing  of  property  by  corporations  were  investigated 
in  that  year.  Eleven  corporations  with  a  capital  stock  of 
$11,706,000,  having  a  market  value  of  $63,549,000,  listed 
their  property  at  $2,526,402.  A  wholesale  evasion  of  taxation 
has  long  been  practiced  by  the  lake  transportation  com- 
panies. At  least  as  early  as  twenty-five  years  ago,^  the 
practice  began  of  incorporating  companies  with  legal  head- 
quarters just  outside  the  city  in  some  small  town  in  the 
rural  counties.  Returns  made  by  vessel  owners  in  Cuy- 
ahoga county  in  1906  were  $296,250.  In  1892  they 
amounted  to  $1,085,760.* 

The  present  plan  of  railroad  taxation  was  inaugurated  in 
1862 ;  •  prior  to  that  date  railroads  were  not  differentiated 
from  other  corporations.  In  1846,  when  the  Kelley  law  was 
passed,  the  total  amount  of  taxes  paid  by  railroads  in  the 
state  was  $4.  Four  years  later  it  was  $484;  but  it  increased 
the  next  year  to  $13,530,  of  which  $5,300  was  paid  to  Cuy- 
ahoga county.*  Railroad  property  is  annually  appraised 
by  boards  consisting  of  the  auditors  of  the  counties  through 
which  the  roads  run.  Great  dissatisfaction  has  constantly 
been  felt  with  this  crude  method  of  railway  taxation.  In 
face  of  the  assured  validity  of  the  Nichols  law  the  excuse 
of  constitutional  limitation  cannot  be  given  as  a  reason  for 
failing  to  adopt  a  better  method. 


Digitized  by 


Google 


405]  REVENUES  71 

§  28.  Taxation  of  Express,  Telegraph  and  Telephone 
Companies.  Express,  telegraph  and  telephone  companies 
are  the  only  corporations  assessed  on  intangible  values. 
Under  the  Nichols  law  ^  the  state  board  of  appraisers  and 
assessors  is  permitted  to  employ,  in  addition  to  capital  stock, 
'*  such  other  evidence  and  rules  "  as  are  necessary  to  se- 
cure a  true  value  in  money  of  the  company's  property. 
PrcMTiptly  upon  its  passage  the  constitutionality  of  this 
method  of  assessing  specified  corporations  was  attacked,  but 
it  was  sustained  in  the  Supreme  Court  both  of  the  State  and 
of  the  United  States.*  The  Auditor  of  State  apportions 
the  valuation  of  telephone  and  telegraph  companies  accord- 
ing to  the  length  of  lines  in  each  county  as  compared  with 
the  length  of  lines  of  wire  in  the  state.  Property  of  ex- 
press companies  is  apportioned  on  the  basis  of  gross  re- 
ceipts of  the  company.  In  1905  the  valuation  of  the  eight 
express  companies  doing  business  in  the  state  was  $254,855 
for  Hamilton  county  (Cincinnati)  and  $143,150  for  Cuy- 
ahoga. The  value  of  telegraph  property  on  the  duplicate 
of  Cuyahoga  county  exceeds  that  for  Hamilton." 

Certain  corporations  doing  business  in  the  state  pay 
no  property  taxes  at  all,  state  or  local,  being  exempted  by 
law.  These  are  sleeping-car  companies  and  freight  line  and 
equipment  companies.*  They  pay  to  the  state,  however, 
a  tax  of  one  per  cent  on  the  value  of  their  capital  stock 
rq)resented  by  property  in  Ohia 

§  29.  The  Tax  Inquisitors.  No  single  feature  of  the 
Ohio  tax  system  has  attracted  greater  attention  than  the 

1  Act  of  April  27,  1893,  90  O.  L.,  330. 

*  State  V.  Jones,  51  O.  S.,  492.  Adams  Express  Co.  v.  Ohio  State 
Auditor,  166  U.  S.,  185. 

»  Report  of  Auditor  of  State,  1905,  W.  5S6-S95. 

*  R.  S.,  §§  2780-13. 
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so-called  tax  inquisitor.*  He  is  a  logical,  if  not  a  neces- 
sary, corollary  of  the  personal  property  tax.  The  Legisla- 
ture following  the  one  which  enacted  the  Kelley  law  found 
it  necessary  to  give  auditors  power  to  correct  false  returns  * 
by  a  law  that  still  forms  a  part  of  the  tax  system.*  In  1848 
the  matter  of  false  returns  and  listing  again  received  atten- 
tion in  a  provision  retained  in  the  general  revision  of  1852. 
The  escape  of  intangible  personal  property  became  so 
notorious  in  the  larger  cities  that  in  i88o  a  special  act  * 
was  passed,  legalizing  for  Hamilton  county  a  practice  pre- 
viously followed,  of  paying  private  persons  a  percentage  of 
the  taxes  collected  on  omitted  property  which  they  might 
be  the  cause  of  bringing  on  the  duplicate.  An  act  of  1876  ' 
had  led  directly  to  this  step  by  allowing  the  auditor  addi- 
tional compensation  of  five  per  cent  for  putting  omissions 
on  the  tax  list.  In  1885  a  second  act  was  passed,  author- 
izing the  counties  of  Hamilton  and  Cuyahoga  to  make  con- 
tracts for  paying  a  percentage  of  the  receipts  to  persons 
giving  information  that  would  result  in  putting  property 
on  the  duplicate.*  An  act  of  1888  ^  applied  the  principle 
to  the  rest  of  the  state,  without  repealing  the  former  law. 
By  it  twenty  per  cent  of  the  amount  recovered  could  be 
paid  to  the  inquisitors.  The  principal  efforts  of  these  crffi- 
cers  were  directed  to  ascertaining  what  foreign  stocks  and 
bonds  were  not  listed.*     Both  acts — 1885  ^^^  ^^88 —  had  a 

1  Vide  monograph  by  Professor  T.  N.  Carver,  The  Ohio  Tax  Inquis- 
itor Law,  in  iht  Economic  Studies  of  the  American  Economic  Associa- 
tion, vol.  iii,  no.  3,  1898,  for  a  full  discussion  of  the  inquisitor  system 
end  its  resuks. 

«  Act  passed  February  8,  1847,  45  O.  L.,  60. 

»  R.  S.,  §§  2781-2782.  *  Passed  April  14,  1880,  77  O.  L.,  205. 

»  Passed  April  11,  1876,  73  O.  L.,  221. 

•  Act  of  April  20,  1885,  82  O.  L.,  152. 

T  Act  of  April  10,  1888,  85  O.  L.,  170. 

«  Report  of  Tax  Commission,  1893,  P-  ^3- 
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tendency  to  induce  auditors  and  assessors  to  be  remiss  in  the 
performance  of  their  duties,  in  order  to  share  in  the  large 
remuneration  of  the  inquisitors. 

In  June,  1906,  the  Supreme  Court  of  the  state  declared 
the  law  permitting  the  emplc^yment  of  tax  inquisitors  to  be 
unconstitutional.^  The  two  acts  were  found  to  be  repug- 
nant to  the  section  of  the  Constitution  *  which  requires  all 
laws  of  a  general  nature  to  have  uniform  operation  through- 
out the  state.  The  way  would  still  be  open  for  the  audi- 
tor to  employ  agents  for  the  purpose  of  ferreting  out  un- 
listed personal  property.  A  salary  law  for  county  officials, 
however,  took  effect  January  ist,  1907,  under  which  fees 
cannot  be  collected.  In  case  inquisitors  arc  not  provided 
for  by  new  legislation,  it  will  be  interesting  to  see  what  ef- 
fect the  salary  law  and  the  lack  of  a  special  inquisitor  have 
upon  the  returns  of  personal  property. 

§  30.  Assessors,  The  collection  of  general  property  taxes 
in  Cleveland  has  always  been  in  the  hands  of  county  officers 
and,  for  the  most  part,  assessment  has  been  under  the  di- 
rection of  county  officials.  In  1853  an  amendment  to  the 
code  of  the  preceding  year  permitted  the  city  to  levy  and 
collect  its  own  taxes.* 

Apparently  without  exception,  annual  assessors  and  de- 
cennial appraisers  were  elected  by  wards  or  districts  until 
1890.  Needless  to  say,  they  were  frequently  not  selected 
with  reference  to  their  special  fitness  for  the  work,  even  in 
case  of  decennial  assessors  of  real  estate.  The  salary  was 
not  sufficient  to  secure  men  of  business  training.  In  1890 
appointment  took  the  place  of  election.  Assessors,  not  ex- 
ceeding twenty,  divided  equally  between  the  two  dominant 
political  parties,  were  named  by  the  Tax  Commission  at  a 
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salary  of  $4  a  day  for  the  time  actually  employed.  The 
Legislature  which  enacted  the  Federal  Plan  also  passed  a 
law  giving  Cleveland  forty  assessors  to  be  appointed  by  the 
county  auditor,  not  more  than  half  of  them  from  the  same 
political  party,  and  all  appointments  to  be  approved  by  the 
Tax  Commission,^  the  salary  remaining  unchanged.  A 
similar  law  still  provides  for  appointment  by  the  county 
auditor  of  not  over  forty-two  assessors  and  as  many  assist- 
ants as  he  thinks  necessary.  The  provision  also  remains 
that  not  more  than  half  of  the  assessors  shall  be  of  the  same 
party.  Each  assessor  and  assistant  receives  $4  a  day  for 
the  time  he  is  actually  employed,  and  is  required  to  give 
bond  for  $1000  to  be  approved  by  the  Tax  Connnission.* 

§31.  Boards  of  Equalisation,  From  the  assessors  the 
data  relating  to  valuation  pass  into  the  hands  of  a  board 
of  equalization,  and  of  such  boards  Cleveland  has  had  a 
considerable  variety. 

By  a  special  act  for  cities  of  the  first  and  second  classes," 
in  1882  an  annual  city  board  of  equalization  was  created. 
It  was  composed  of  the  county  auditor  and  six  citizens  ap- 
pointed by  the  Council.  Its  function  was  to  equalize  real 
and  personal  property,  moneys  and  credits.  In  Qeveland 
alone  the  Board  could  also  sit  as  a  Board  of  Revision.  Ap- 
pointment by  the  Council  apparently  did  not  secure  the  end 
in  view ;  in  1888  the  Board  of  Aldermen  took  action  to  have 
the  law  changed  so  that  the  Council  could  remove  members 
of  the  Board  for  "  just  cause."  *  With  the  adoption  of 
the  Federal  Plan,  the  power  of  appointing  the  Annual  Board 
was  transferred  from  the  Council  to  the  Mayor.* 

1  Aot  «a«s^H   Amril  21.  180I.  88  O.  L.,  .^41.  ^  R.  S.,  §§  ISI7-3. 
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In  1892  the  numerous  tax  boards  were  merged  into  one 
Board  of  Equalization  and  Assessment.  The  new  Board 
thus  became  the  legal  successor  of  the  Annual  City  Board 
of  Equalization,  the  Board  of  Revision,  the  Decennial  City 
Board  of  Equalization,  and  the  Board  of  Tax  Commis- 
sioners. The  latter  had  been  created  in  1883  *  to  supervise 
the  levying  of  taxes  by  the  Council  and  Board  of  Educa- 
tion. It  was  made  up  of  the  Mayor,  Auditor  and  three 
citizens  appointed  by  the  common  pleas  court.  In  addi- 
tion to  passing  upon  the  tax  levies  made  by  the  Council 
and  the  Board  of  Education,  the  sanction  of  the  Board 
was  necessary  for  every  ordinance  passed  by  the  Council 
for  the  appropriation  of  money.  Besides  the  work  of  the 
four  former  boards  the  new  body  was  also  required  to  act 
as  district  assessor  of  real  estate  in  each  decennial  year,  and 
for  this  purpose  could  appoint  assistants  and  fix  their  salar- 
ies, subject  to  the  approval  of  the  Council.  In  addition  it 
could  be  called  upon  by  the  Council  to  act  as  a  board  of 
equalization  for  street  improvements.  It  also  made  the 
annual  appointment  of  assessors.*  This  Board  of  1892  is 
interesting  as  a  part  of  the  general  scheme  of  centraliza- 
tion and  checks  and  balances  inaugurated  by  the  Federal 
Plan.  It  consisted  of  three  members,  not  more  than  two 
of  whom  could  belong  to  the  same  political  party,  appointed 
by  the  Probate  Judge.  The  idea  in  locating  the  appointing 
power  outside  of  the  municipal  government  was  to  secure 
through  the  Board  an  efficient  check  or  veto  upon  acts  of 
the  municipal  administration  in  matters  of  tax  levy  and 
expenditure.  Members  of  the  Board  were  required  to  give 
their  entire  time  to  the  duties  of  their  office,  to  hold  daily 

1  Act  of  April  16,  1883,  80  O.  L.,  124. 
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sessions,  and  to  keep  a  record  of  their  proceedings.  In  the 
way  of  securing  better  returns  on  personal  property  a  good 
work  was  begun.  In  its  other  functions,  manned  by  cap- 
able and  honest  men,  the  Board  would  have  done  excellent 
service.  It  was,  however,  declared  unconstitutional,  as  a 
law  of  a  general  nature  applying  to  a  single  locality.* 

Real  estate  is  appraised  every  ten  years  by  appraisers 
elected  in  districts.  Their  duty  is  to  ascertain  the  actual 
money  value  of  each  parcel  of  land  and  its  improvements.' 
In  cities  returns  of  appraisers  are  equalized  by  a  Decennial 
Board  composed  of  the  Auditor  and  six  citizens,"  nominated 
by  the  Mayor  and  confirmed  by  the  Council.  In  Cleveland 
and  in  all  the  more  important  cities  of  the  state  this  board 
has  been  superseded  by  a  Board  of  Review,  which  the  Legis- 
lature created  in  1902.*  It  is  composed  of  three  citizens 
appointed  for  a  term  of  five  years  by  the  state  board  of 
appraisers  and  assessors  upon  written  application  of  the 
county  auditor.  When  appointed  it  assumes  all  the  pow- 
ers and  duties  committed  to  the  Annual  and  Decennial  City 
Boards  of  Equalization,  the  Annual  City  Board  of  Re- 
vision, and  the  Decennial  Board  of  Revision.  The  Board 
of  Review  is  quite  generally  regarded  as  the  creature  of 
corporate  interests  and  designed  to  restrain  the  efforts  of 
the  Cleveland  city  administration  to  raise  the  valuation  of 
the  public  service  corporations. 

A  constant  struggle  for  control  of  boards  that  have  to 
do  with  the  valuation  of  property  seems  to  be  a  necessary 
part  of  a  system  of  general  property  taxes.  Cleveland 
has  almost  succeeded  at  times  in  securing  direct  respon- 
sibility through  appointment  by  the  Mayor  or  Council.     So 

1  Gaylord  v.  Hiibbard,  56  O.  S.,  25. 
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far,  however,  special  interests  by  use  of  state  machinery 
have  been  able  to  thwart  the  undoubted  will  of  the  people. 

§  32.  The  Tax  Limit.  As  a  rule  the  municipal  levies 
have  been  held  within  a  rather  narrow  statutory  limitation. 
This  limit  has  applied  to  school  levies,  and  levies  for  cur- 
rent expenses  of  the  city,  though  not  usually  to  taxes  for 
interest  and  debt  payment.  A  comparison  of  the  actual 
municipal  rate  and  the  maximum  legal  rate  shows  that  on 
the  whole  Cleveland  has  pressed  close  to  the  limit  imposed, 
and  that  the  state,  rather  than  the  local  authorities,  have 
been  relied  upon  to  keep  the  tax  rate  down  to  a  proper  level. 

The  tax  limit  for  the  village  was  placed  at  one  per  cent. 
An  unlimited  rate  characterized  the  charter  of  1836,  but  in 
1 84 1  a  law  was  passed  setting  a  maximum  of  five  mills.  ^ 
The  general  municipal  act  of  1852  fixed  the  limit  of  the 
levy  for  general  purposes  at  five  mills;  for  special  funds  of 
the  police  and  fire  departments,  charities  and  correction, 
water-works,  schools,  sinking  fund  and  interest  eleven  and 
a  half  could  be  levied  in  addition,  making  a  total  of  sixteen 
and  one-half  mills.  In  1856*  the  maximum  was  reduced 
to  five  mills  on  the  dollar,  levies  for  interest,  debt  and  all 
special  assessments  being  excluded.  Again  in  1862  *  it 
was  placed  at  four  mills,  exclusive  of  levies  for  school,  in- 
terest and  debt-paying  purposes.  With  a  levy  to  the  full 
legal  limit  of  twelve  and  five-twentieths  mills  in  1863  the 
yield  was  insufficient  to  pay  the  estimated  expenses  of  the 
city  for  the  year.  Economy  was  the  only  alternative  until 
the  Legislature  could  be  appealed  to  for  an  increased  levy.* 
From  1862  until  the  enactment  of  the  Code  in  1869  "  the 

1  Act  of  March  20,  1841,  39  O.  L.  A.,  6S- 
«  Act  of  April  II,  1856,  53  O.  L.,  214. 
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General  Assembly  fixed  the  tax  limit  almost  every  year, 
usually  raising  the  maximum  aggregate  or  adding  a  special 
fund/'^  The  Code  of  1869*  affords  a  good  illustration 
of  the  "  tax-levy  budget ; "  besides  setting  a  limit  to  the 
levy  for  general  purposes  at  seven  mills,  the  limit  for  at 
least  thirty-four  special  purposes  was  fixed  by  the  General 
Assembly,  the  total  being  thirty  mills,  or  three  per  cent. 
The  next  year  the  limit  for  four  additional  special  levies 
was  also  fixed  by  law,*  but  the  maximum  of  special  levies 
was  reduced.  The  aggregate  maximimi  levy  was  now  very 
high.  From  1868  to  1876  the  total  of  municipal  levies  was 
the  highest  in  the  history  of  the  city.  Yet  expenditure  ex- 
ceeded receipts  in  1871  and  1872 ;  dd>t  grew  rapidly  and  the 
cause  was  ascribed  to  an  insufficient  levy  for  current  ex- 
penses. These  were  the  years  of  violent  efforts  to  econo- 
mize. Levies  already  apparently  too  small  were  reduced 
still  further  by  the  Legislature  in  1876.*  "  To  live  within 
our  means,"  said  Mayor  Payne,  "  will  tax  our  every  effort, 
but  it  shall  be  done."  *  The  code  of  1878  limited  the  levy 
in  Cleveland  to  eleven  mills,  with  levies  beyond  the  maxi- 
mum for  interest,  the  debt,  and  cemetery  purposes.*  In 
1879  this  limit  was  reached,  but  in  the  next  two  years  an 
unusual  request  came  from  the  Council,  namely,  that  the 
tax  limit  for  mimicipal  purposes  be  reduced, — ^to  nine  and 
one-half  mills.^  Accordingly  state  laws  were  so  amended 
that  municipal  levies,  exclusive  of  interest  and  bonded  debt, 
were  reduced  to  nine  and  one-half  nulls  and  the  levy  for 

1  Wilcox,  op.  cit.,  p.  453. 

«  66  O.  L.,  145-286,  §§  640-648. 
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school  purposes  raised  from  four  and  one-half  to  six  mills.* 
In  1888  we  also  find  the  Board  of  Aldermen  requesting  the 
General  Assembly  to  pass  no  bill  authorizing  an  additional 
levy  of  taxes  by  any  authority,  county  or  city.*  The 
ground  for  opposing  increase  of  the  levy  at  this  time  was 
that  manufacturing  and  other  business  interests  would  be 
driven  from  the  city,  the  total  rate  for  Qeveland  being  at 
this  time  $28.30  per  $1000.  In  an  attempt  to  allay  such 
fears  it  was  urged  that  with  a  proper  valuation  of  prop- 
erty the  rate  would  be  lower  in  Cleveland  than  in  other 
cities  of  its  size.*  The  same  contention  was  made  by  Mayor 
McKisson  in  1898  when  recommending  the  issue  of  $3,- 
800,000  of  bonds.  Assuming  that  property  was  assessed 
at  but  thirty-five  per  cent  of  its  value,  he  made  an  elaborate 
computation  to  show  that  Cleveland's  actual  tax  rate  was 
lower  than  that  of  any  one  of  fourteen  selected  cities,  al- 
though its  nominal  rate  was  higher  than  existed  in  any 
of  them.* 

The  Code  of  1902  limits  the  municipal  levy  to  ten  mills. 
This  rate,  however,  is  exclusive  of  levies  for  schools,  libra- 
ries, hospitals,  sinking  fund  and  interest."  A  levy  greater 
than  ten  mills  can  be  made,  if  submitted  to  the  people  and 
affirmed  by  two-thirds  of  all  votes  cast*  For  1907  it  was 
fixed  at  9.65  mills.  But  little  increase  can  be  made  with- 
out popular  consent,  a  method  which  has  not  yet  been  tried. 
In  view  of  the  fact  that  the  city  has  long  been  accustomed  to 
levying  taxes  practically  to  the  limit  permitted  by  law,  it 
is  pertinent  to  ask  where  the  rate  would  go  if  the  state  limit 

1  Council  Proceedings,  February  2,  1885. 
*  Proceedings  of  the  Board  of  Aldermen,  January  27,  1888. 
«  Proceedings  of  the.  Board  of  Councilmen,  March  26,  1888. 
^  Special  Address  of  Mayor  McKisson  to  Citizens  Committee,  Annual 
Reports,  1897,  PP.  1077-78. 
»§»  •§34. 
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were  removed  and  a  full  measure  of  financial  "home 
rule,"  now  so  greatly  desired,  were  secured.  A  great  in- 
crease would  probably  result  for  a  time — until  busi- 
ness competition  and  local  sentiment  became  effective  as 
a  check. 

Appendix  A  gives  the  total  levies  for  state,  county,  city, 
schools  and  library.  Levies  for  local  purposes  are  increas- 
ing, the  county  and  school  levies  going  up  most  rapidly. 
The  state  levy  has  been  gradually  reduced  until  at  present 
it  stands  at  1.345.  This  is  due  to  a  deliberate  policy  of 
which  we  shall  speak  in  the  next  section,  under  the  head 
of  tax  reforms.  Instead  of  taking  advantage  of  the  re- 
ductions in  the  state  levy  to  relieve  the  local  rates,  local 
authorities  have  made  additions  which  have  more  than 
counterbalanced  its  effect.  The  following  table  shows  the 
total  rate  in  Cleveland  as  compared  with  other  Ohio  cities : 

igo2,  1903,  1904,  1905- 

Cleveland 30.5  30.1  29.8  3i-7 

Cincinnati  1 23.18  22.7  22.54  22.38 

Columbus 27.S  30.  30.  29. 

Talcdo 29.6  29.8  29.8  29. 

Dayton 25.4  28.6  28.2  28.2 

§  33.  Tax  Reform.  Of  the  reforms  needed  in  local 
taxation  none  is  so  urgent  as  a  separation  of  state  and  local 
levies.  The  evils  attending  an  undervaluation  of  prop- 
erty will  continue  until  this  change  is  made.  A  plan  for 
its  accomplishment  was  introduced  in  1902  by  the  enact- 
ment of  the  "  Willis  "  law,  imposing  an  annual  fee  of  one- 

ilt  should  be  noted  that  the  rate  in  Cincinnati  has  been  brought 
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tenth  of  one  per  cent  on  the  capital  stock  of  all  corporations 
engaged  in  private  business  and  the  "  Cole "  law  which 
levies  a  tax  of  one  per  cent  on  the  gross  receipts  of  public 
service  corporations.  The  revenue  from  these  corporation 
or  excise  taxes  made  it  possible  to  reduce  the  state  levy  on 
property  from  2.89  mills  to  1.35.  Complete  abandonment 
of  the  state  levy  is  delayed  only  by  a  difference  of  opinion 
as  to  the  best  method  of  raising  the  revenue  needed  by  the 
state. 

A  commission  recently  appointed  by  the  Governor  is  quite 
certain  to  recommend,  in  addition  to  the  separation  of  state 
and  local  taxes  and  the  abolition  of  the  state  levy,  a  per- 
manent tax  commission  and  an  amendment  to  the  Constitu- 
tion which  will  limit  the  rule  of  uniformity  imposed  by  that 
instrument.  The  Chairman  of  the  Commission,  Attorney 
General  Wade  H.  Ellis,  has  expressed  ^  his  alarm  at  the 
"  extravagance  "  of  expenditures  for  local  government.  It 
is  probable  that  the  degree  of  "  home  rule  "  desired  by  a 
certain  party  will  not  be  furthered  by  the  work  of  the 
Commission. 

The  present  platform  of  the  Democratic  party  demands 
separation  of  state  and  local  revenues,  the  taxation  of  fran- 
chises, and  more  adequate  laws  for  the  assessment  of  rail- 
road property.*  It  also  demands  "  unqualified  home  rule." 
With  the  present  city  administration  this  means  complete 
freedom  in  levying  taxes  and  incurring  debt,  and  direct  con- 
trol of  all  boards  for  equalizing  local  valuations.  " J^^t  taxa- 
tion "  and  municipal  ownership  of  public  utilities  are  the 
keynotes  of  Mayor  Johnson's  policy  as  interpreted  by  its 

^Address  a/t  the  annual  meeting  of  the  Ohio  Bar  Association,  July 
If    Tnn6. 
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friends.  Mr.  Johnson  himself  is  an  ardent  single  taxer. 
The  plank  in  the  Democratic  platform  calling  for  home 
rule  in  taxation  is,  therefore,  enthusiastically  supported  by 
him,  and  by  every  other  believer  in  a  single  tax  on  land 
values.  Of  course  members  of  all  parties  and  believers  in 
every  tax  philosophy  unite  in  desiring  the  separaticwi  of 
state  and  local  revenues.  The  Howe  bill,  introduced  into 
the  Legislature  of  1906  for  raising  all  state  revenues  from 
a  tax  on  the  franchises  of  public  service  corporations,  was 
unanimously  endorsed  by  the  City  Council  of  Cleveland. 

In  1901  Mr.  Johnson  instituted  his  so-called  ''tax 
bureau  "  or  "  tax  school  "  in  Cleveland.  Its  purpose  was 
to  demonstrate  the  gross  inequalities  produced  by  the  pres- 
ent plan  of  assessment.  The  tnethod  was  a  reassessment 
which  would  indicate  clearly  to  what  extent  property  was 
overvalued  or  undervalued  for  taxation.  It  was  found,  it 
is  claimed,^  that  from  ten  to  fifteen  millions  should  be 
taken  from  small  properties  and  seventy  to  eighty  millions 
added  to  undervalued  real  estate  to  bring  both  up  to  a  sixty 
per  cent  basis  which  is  supposed  to  exist  in  the  state.  The 
"  tax  school "  cost  the  city  in  two  years  a  little  less  than 
$40,000.  On  the  other  hand,  it  increased  the  taxes  paid  by 
public  service  corporations  $50,000  a  year  and  brought  into 
the  treasury  back  taxes  amounting  to  $110,000.^  The 
Board  of  Review,  it  is  said,  was  created  solely  to  check 
these  inroads  of  reform.  At  all  events  the  reformers'  hands 
are  tied  for  the  present.  To  its  promoters  the  **  tax  school '' 
justified  itself  as  an  "  educational "  propaganda  for  reveal- 
ing the  dense  ignorance  with  which  assessments  are  made. 

With  an  "  Ohio  Tax  League  "  organized  for  creating  a 
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State  Chamber  of  G>mmerce  preparing  to  fight  for  remedial 
legislation,  changes  for  the  better,— or  for  the  worse, — are 
abnost  certain  to  be  made  by  the  next  Legislature  or  the  one 
following. 

§  34.  Bridge  Tax.  Prior  to  th«  Municipal  Code  of  1869 
a  large  share  of  the  burden  of  bridge  construction  was 
borne  by  the  county.  After  that  date  the  city  was  deprived 
of  its  just  share  of  the  county  levy  for  this  purpose.  The 
difficulty  became  so  acute  that  in  1873  *  ^  ^^w  was  passed 
requiring  the  county  to  pay  to  the  city  one-half  of  the  county 
bridge  levy  each  year,  if  formally  demanded  by  the  City 
Council.  Still  the  city  was  dissatisfied  because  the  county 
did  not  pay  as  large  a  proportion  of  the  cost  of  bridges  with- 
in its  limits  as  it  did  in  the  townships  of  the  county.  It  was 
uiged  that  the  city  should  receive  the  entire  proceeds  of  the 
county  tax  collected  from  city  property.*  The  necessity 
of  each  year  making  formal  demand  for  its  share  of  the 
bridge  tax  was  looked  upon  as  a  grievance.  Nevertheless, 
the  law  of  1873  is  still  in  force,  and  the  city  assists  in  build- 
ing and  repairing  bridges  for  the  entire  county.* 

§  35.  The  School  Levy.  The  first  school  levy  under  the 
city  charter  was  one-half  mill,  the  highest  levy  authorized 
being  one  mill.*  Prior  to  i860  the  average  did  not  much 
exceed  one  mill,  although  in  1854  it  reached  two  mills,  the 
largest  permitted  under  the  Code  of  1852."     An  extra  levy 

1  Act  of  April  28,  i873f  70  O.  L.,  179. 

*  Council  Proceedings,  February  25,  1881.  The  Auditor  reported  that 
in  the  years  1873-1880  the  county  levies  on  city  property  for  bridge  pur- 
poses amounted  to  $244,548;  the  county  had  paid  back  to  the  dty  $96,- 
909.    In  this  period  the  city  had  spent  for  bridges  $2,372,779- 

»  R.  S.,  §  2824. 
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in  that  year  was  required  to  remove  a  large  deficit  remain- 
ing from  former  years,  and  to  meet  the  cost  of  constructing 
and  furnishing  new  buildings.  In  1855  ^^^  '^vy  was  three- 
fourths  of  a  mill  and  in  1856  three-eighths.  In  the  years 
preceding  the  independence  of  the  Board  of  Education  the 
statutory  limitation  on  school  levies  was  sometimes  specific 
and  at  other  times  included  in  the  general  limit  for  muni- 
cipal levies.  When  the  five-mill  limit  of  1856*  was  im- 
posed on  the  Council,  the  Board  of  Education  attempted  to 
have  the  school  levy  exempted  from  its  effect,  just  as  the 
sinking  fund  and  interest  levies  were.  The  failure  of  the 
Legislature  to  respond  was  due  to  the  "  remonstrance  of 
many  of  our  most  influential  citizens,  and  indicates,"  in  the 
words  of  the  Mayor,  "  their  determination  that  the  school 
department  shall  not  be  exempt  from  the  general  pres- 
sure." *  A  limit  of  three  mills  was  reached  in  1864.*  The 
general  act  of  1873,  completely  depriving  the  city  Council 
of  a  voice  in  school  finances,  fixed  the  maximum  levy  for 
all  school  purposes  at  seven  mills.  Until  recent  years  seven 
mills  remained  the  highest  levy  authorized.  Desiring  to 
control  all  tax  levies,  but  legally  without  authority  as  to 
the  school  rate,  the  Council  in  1879  made  a  special  appeal 
to  the  Board  of  Education  to  keep  its  rate  as  low  as  possi- 
ble, in  view  of  the  "  impoverished  and  embarrassing  con- 
dition of  our  citizens  and  taxpayers."  *  The  answer  of 
the  Board  implies  that  the  interference  of  the  Council  was 
tmcalled  for;  the  highest  levy  it  had  ever  made  was  five 
mills,  while  other  cities  in  the  state  had  reached  the  limit 
of  seven  mills.*     Through  an  act  applying  to  Cleveland 

1  Supra,  p.  77.  «  City  Documents,  i?57f  P-  7- 

*  Act  passed  March  25,  1864,  61  O.  L.,  63, 

*  Council  Resolution,  Proceedings,  May  28,  1877. 

*  Council  Proceedings,  June  4,  1877. 
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alone,  the  next  Legislature  rediiced  the  maximum  levy  ta 
four  and  one-fourth  mills, — ^a  rate  lower  than  that  for  any 
other  school  district  in  the  state.  Since  this  date  the  maxi- 
mum legal  levy  has  been  gradually  raised,  the  rate  actually 
levied  keeping  close  to  the  limit.  In  certain  years  the  Board 
of  Equalization  also  exercised  its  power  to  reduce  the  levy 
as  made  by  the  Board  of  Education.* 

Eleven  mills  being  desired  for  1906,  a  special  effort  was 
made  to  secure  the  assent  of  the  Board  of  Review.  In 
order  to  convince  that  body  of  the  absolute  necessity  of 
such  an  unprecedented  rate  the  Board  of  Education  first 
sought  and  secured  the  approval  of  the  Cleveland  Chamber 
of  Commerce.*  Since  the  rate  for  1906  was  approved  the 
school  levy  has  been  completely  withdrawn  from  the  juris- 
diction of  the  Board  of  Review.* 

Fifty  years,  therefore,  have  witnessed  an  increase  in  the 
rate  of  taxation  for  the  public  schools  from  an  average  of 
less  than  one  mill  to  eleven  mills.  One  great  cause  of  the  in- 
crease not  to  be  overlocJced  is  the  growing  undervaluation 
of  property.  Another  is  the  relative  increase  in  expendi- 
tures for  education,  which  will  be  discussed  in  the  next 
chapter.  In  comparing  the  tax  rates  for  school  and  muni- 
cipal purposes  it  should  be  noted  that  the  valuation  which 
serves  as  a  basis  for  school  and  library  levies  is  about  a 
million  dollars  greater  than  the  city  duplicate.  For  the 
former  a  portion  of  East  Cleveland,  Newburg  and  Brodc- 
lyn  townships  are  annexed  to  the  city. 

§  36.  The  Library  Levy.  The  library  levy  was  reported 
separately  from  the  school  levy  for  the  first  time  in  1880. 
The  earliest  special  levy  for  library  purposes  dates,  however, 

^Annual  Message  of  the  School  Director,  1894-95,  p.  15. 
*  Annual  Report  of  the  Board  of  Education,  1905,  p.  20. 
«  Act  of  February  13,  1906,  98  O.  L.,  9. 
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from  1853.  A  law  of  that  year  *  set  apart  one-tenth  of  a 
mill  from  the  state  levy  for  furnishing  school  libraries  and 
apparatus  to  all  common  schools  of  the  state,  to  be  ex- 
pended under  the  direction  of  the  state  school  commissioner. 
Apportionment  was  made  by  the  same  method  for  both 
schools  and  libraries.  Cleveland  thus  paid  more  taxes  for 
library  purposes  than  she  received  and  therefore  objected  to 
the  system.  The  library  levy  was  soon  omitted.  In  1867  ' 
one-tenth  of  a  mill  was  again  authorized,  and  levied  by  the 
Cleveland  Board  of  Education.  By  reason  of  a  decision 
that  it  was  illegal  to  apply  the  levy  to  any  purpose  except 
the  purchase  of  books,  the  library  was  closed  for  a  part  of 
1877.  The  Legislature  of  1878  *  sanctioned  a  doubtful 
right,  which  the  Board  of  Education  had  exercised  hitherto, 
of  making  an  appropriation  from  the  school  fund  for 
library  purposes,  but  set  a  limit  of  $7,000  to  the  amount 
which  could  be  so  used.  The  Library  Board  now  became  in- 
dependent, and  in  the  next  year  one-fourth  of  a  mill  was  au- 
thorized.* This  maximum  stood  until  1893.  An  attempt  was 
made  in  1888  to  have  it  raised  to  one-half  a  mill,  but  vigor- 
ous opposition  on  the  part  of  the  City  Council  seems  to  have 
killed  the  bill.  The  ground  taken  was  that  the  municipal 
levy  was  "  already  so  high  as  to  become  a  drag  upon  the 
city's  prosperity  and  growth."  '  In  1894  the  half  mill  was 
secured ;  *  the  levy  made  by  the  Library  Board  was,  how- 
ever, cut  down  by  the  Tax  Commissioners.  In  1898  and 
again  in  1900  a  levy  of  six-tenths  of  a  mill  having  been 

1  Act  of  March  14,  1853,  54  0. 1..,  448. 
«  Act  of  March  18,  1867,  64  O.  L.,  62. 

•  Act  of  April  8,  1878,  75  O.  L..  loi. 

•  Art  nf  Anril   I.   1870.  76  O.  L..  <0. 
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made  on  authority  secured  from  the  Legislature/  the  Tax 
Commission  exercised  its  power  of  revision.  In  1902  * 
eight-tenths  were  allowed.  The  present  law  gives  nine- 
tenths  fof  general  purposes  and  one-tenth  for  sinking  fund. 
Approval  of  the  levy  must  be  secured  from  the  Board  of 
Education. 

The  Library  Board,  as  an  independent  taxing  body,  has, 
therefore,  been  obliged  to  follow  the  same  line  of  action  as 
the  Board  of  Education  and,  indeed,  the  City  Council  itself, 
to  secure  adequate  revenue.  Repeated  appeals  to  the  state 
Legislature  for  higher  maximum  levies  have  been  a  marked 
feature  in  the  history  of  every  taxing  body  in  the  city. 

§  37-  Special  Assessments.  Next  in  importance  to  the 
general  property  tax  as  a  source  of  revenue  is  the  special 
assessment.  The  nature  of  assessments  and  their  relation 
to  taxes  have  often  been  discussed  by  Ohio  courts.  In 
Raymond  v.  Cleveland  *  assessments  for  street  purposes  are 
defined  as  "  those  special  and  local  impositions  upon  prop- 
erty in  the  immediate  vicinity  of  an  improved  street,  which 
are  necessary  for  the  improvement  and  levied  with  refer- 
ence to  the  special  benefit  *  which  such  property  derives  from 
the  expenditure  of  the  money."  In  an  early  case  the  con- 
stitutionality of  special  assessments  was  sustained.  It  was 
held  that  "  assessments  in  proportion  to  benefit  are  not  a 
taking  of  private  property  for  public  use,  but  rather  a  species 
of  taxation  and  a  legitimate  exercise  of  the  taxing  power 

»  Act  of  February  27,  1900. 

a  Act  of  May  7,  1902,  95  O.  L.,  439.  »  42  O.  S.,  522. 

*  It  is  a  well-defined  principle  that  assessments  cannot  exceed  bene- 
fits. Otherwise  they  would  amount  to  taking  private  property  for  pub- 
lic use  without  compensation,  violating  §  10  of  art.  i  of  the  -Constitu- 
tion of  Ohio.  (Chamberlain  v.  Cleveland,  34  O.  S.,  551.)  Even  with- 
out specific  statute  assessments  must  be  limited  to  special  benefits. 
(Walsh  V.  Barron,  61  O.  S.,  15.) 


Digitized  by 


Google 


88  THE  FINANCES  OF  CLEVELAND  [422 

under  the  Constitution  of  1802."  *  Other  Ohio  decisions 
hold  that  though  "  in  a  general  sense,  a  tax  is  an  assess- 
ment, and  an  assessment  is  a  tax,  there  is  a  well-recognized 
distinction  between  them."  *  For  example,  exemption  from 
taxation  for  revenue  purposes  does  not  extend  to  assess- 
ments for  local  improvement.*  The  power  of  assessment 
also  differs  from  the  power  of  taxation,  for  the  former  is 
not  limited  by  the  constitutional  provision  requiring  taxa- 
tion to  be  by  uniform  rule,  while  the  latter  is  so  restricted.* 
The  charter  of  1836  gave  the  city  power  to  levy  "  discrim- 
inating assessments  "  for  local  improvements  in  proportion 
to  benefit  accruing.  Tested  in  the  courts  its  constitution- 
ality was  upheld  as  noted  above.  Heavy  assessments  for 
grading  purposes  were  made  for  a  year  or  two  and  these 
brought  the  method  into  disfavor.  It  is  impossible  to  de- 
termine from  the  City  Clerk's  reports  how  much  money 
was  raised  by  special  assessment  from  1836  to  1850; "  but 
the  amount  was  probably  very  small,  for  few  street  im- 
provements were  made  until  about  the  time  the  construction 
of  railways  began  to  cause  something  like  a  boom  to  the 
city.  Evidence  confirming  this  conclusion  may  be  found  in 
state  legislation.  In  1849  ^tn  act  of  the  General  Assembly  * 
required  that  a  part  of  the  expenses  of  local  improvement 
be  paid  out  of  the  city  treasury,  but  this  proved  unaccept- 
able. The  road  fund  was  seriously  depleted  by  paying 
from  it  fifteen  or  twenty  per  cent  of  the  cost  of  special 

1  Scoville  V.  Cleveland,  i  O.  S.,  126. 

»  Lima  v.  Cemetery  Association,  42  O.  S.,  128.  «  /Wd.,  p.  130. 

*Hill  V.  Higdon,  5  O.  S.,  243;  Reeves  V,  Treasurer,  Wood  Co.,  8 
O.  S.,  333 ;  Sessions  v,  Crunkilton,  20  O.  S.,  349,  and  other  cases. 
» In  the  latter  part  of  this  period  the  general  fund  contains  certain 
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improvements.  It  was  urged  that  the  whole  of  the  road 
fund  should  be  used  for  cleaning  and  caring  for  streets.* 
Two  years  later  the  mode  of  levying  assessments  was 
changed.*  The  cost  of  improvements  could  be  met  in  any 
one  of  three  ways:  (i)  the  whole  expense  could  be  put 
upon  at  least  twelve  petitioning  frediolders;  (2)  made  a 
diarge  on  the  city  treasury;  or  (3)  met  by  a  discriminating 
tax,  if  petitioners  represented  one-third  of  the  value  of  the 
property  that  would  be  assessed. 

The  act  of  1852  gave  municipal  corporations  the  right  of 
making  special  assessments ;  it  was  left  to  the  Council  to  pre- 
scribe by  general  or  special  ordinance  the  mode  of  assess- 
ment.* As  a  check  against  arbitrary  use  of  the  power  by 
the  Council,  improvements  to  be  undertaken  had  to  be  re- 
commended by  the  Board  of  Improvements.  In  addition 
to  this  a  recommendation  of  the  Board  had  to  receive  a 
two-thirds  majority  in  the  Council,  or  be  petitioned  for 
by  two-thirds  of  the  resident  owners  to  be  taxed.* 

In  Ohio  and  the  Western  states  generally  a  much  latter 
proportion  of  the  cost  of  improvements  is  raised  by  special 
assessments  than  in  the  Atlantic  states.  One  of  the  causes 
for  this,  and  probably  the  principal  cause  in  Ohio,  begins 
to  be  shown  clearly  in  1856.  In  that  year  a  limit  of  five 
mills  was  imposed  upon  the  tax  levy  for  all  municipal  pur- 
poses, exclusive  of  sinking  fiuid  and  interest  requirements.' 

If  it  is  found  [said  the  Mayor]  that  this  limit  will  cramp 
the  energies  of  our  city  to  that  extent  as  to  produce  stagnation 
in  matters  of  public  improvement,  the  only  remedy  will  be  for 
the  Council  to  exercise,  to  such  extent  as  may  be  prudent,  the 
power  to  levy  special  taxes  for  the  purpose  of  local  improve- 
ment. 
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Relief  for  the  general  fund  was  also  anticipated  in  the  au- 
thority to  include  claims  for  damages  in  the  cost  of  an  im- 
provement. The  Mayor  went  still  further  and  recom- 
mended that  the  Council  use  its  power  *  to  defray  ex- 
penses of  street  lighting  by  a  special  tax  levied  on  property 
lighted.*  A  disposition  to  act  on  a  portion  of  the  Mayor^s 
advice  is  fairly  inferable  from  the  provisions  of  an  act  au- 
thorizing the  construction  of  sewers.  Special  assessments 
were  permitted  to  reach  fifty  per  cent  of  the  value  of  real 
estate  after  the  improvement  was  completed.  Costs  in  ex- 
cess of  such  a  percentage  were  to  be  borne  by  the  general 
treasury.*  By  means  of  economy  and  special  assessments 
real  needs  were  provided  for  between  1856  and  1862. 
About  the  latter  date  limits  on  the  general  levy  were  raised 
to  some  extent. 

The  decade  from  1870  to  1880  is  most  important  in  the 
history  of  special  assessments  in  Cleveland.  A  "mania 
for  improvements  "  culminated  in  1873  and  1874.*  Liti- 
gation grew  tremendously.  Methods  still  employed  were 
then  worked  out  under  the  stress  of  severest  necessities. 
Pressure  of  state  limits  on  local  levies  had  caused  assess- 
ments to  increase  enormously,  and  by  1870  they  were 
looked  upon  as  a  great  evil.*     The  matter  was  presented 

» Grannted  by  act  of  March  11,  1853,  51  O.  L.,  367. 

2  Annual  Message  of  the  Mayor,  City  Documents,  1856,  p.  15. 

»  Act  of  April  8,  1856,  53  O.  L.,  185. 

*  City  Documents,  1875,  P-  3cxi. 

»  "  Great  as  the  evil  of  local  taxation  has  been,  .  .  .  these  figures  are 
far  from  expressing  the  magnitude  of  the  evil,  as  what  are  termed 
assessments,  for  local  improvements,  are  not  included I  cannot 
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to  the  General  Assembly  and  a  law  passed  limiting  special 
assessments  to  twenty-five  per  cent  of  the  taxable  value  of 
the  property.  Moreover,  no  one  could  be  compelled  to  pay 
in  any  one  year  more  than  one-tenth  of  the  assessed  value 
of  his  property.* 

"  The  subject  of  distributing  special  assessments,"  de- 
clared the  Mayor  in  1876,  "  has  raised  the  most  difficult 
questions  to  solve  met  with  in  municipal  management."  * 
What  were  the  sources  of  the  difficulty?  In  the  first  place 
the  work  of  making  assessments  and  tax  lists  was  kept  too 
long  in  the  Civil  Engineer's  department.  In  other  cities 
of  the  state  this  had  been  made  one  of  the  duties  of  the  city 
auditor.*  The  Engineer  already  had  as  many  duties  as  he 
could  perform;  assessment  lists  were  left  to  subordinates 
with  no  responsible  head  in  control.  Delays  of  two  or 
three  years  occurred  between  the  completion  of  costly  im- 
provements and  the  making  of  assessments.*  After  many 
appeals  for  relief  the  Council  created  in  1874  a  separate 
department  for  assessments,  which  was  made  a  part  of  the 
Auditor's  department*  But  there  were  still  other  causes  of 
expensive  and  vexatious  delays.  One  was  the  difficulty  of 
making  assessments  final.  After  improvements  had  been 
made,  with  the  provision  that  costs  were  to  be  assessed  upon 
specially  benefited  property,  it  was  extremely  difficult  to 
get  an  assessment  that  would  stand.  If  a  single  property- 
holder,  however  insignificant  his  holding,  made  objection  in 
writing  within  a  prescribed  time,  an  equalizing  board  had 
to  be  appointed  and  the  whole  assessment  overhauled.  Fre- 
quently as  many  as  four  separate  assessments  were  worked 


■•     A  -J.    _^    t*-_— -1. 
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out  by  as  many  different  boards.  Delays  caused  in  this 
way  made  it  necessary  to  redeem  bonds  already  issued  out 
of  other  fimds  of  the  city/  or  to  reissue  the  bonds.  When 
assessments  were  finally  made,  the  feeling  of  benefit  had 
gone  and  payment  was  resisted  in  every  possible  way.* 
Doubtless  in  many  cases  the  improvement  was  made  when 
property  had  a  purely  speculative  value  which  had  disap- 
peared when  the  tax  came  to  be  collected.  Legal  technicali- 
ties were  often  used  to  throw  the  burden  on  the  city.  At 
the  b^inning  of  1877  assessments  for  various  improve- 
ments, amounting  to  $888,908,  were  stayed  by  court  pro- 
ceedings. Funds  were  diverted  from  proper  uses,  while 
the  accumulated  interest  and  cost  of  litigation  made  tax- 
payers' burdens  all  the  greater. 

Street  openings  fall  into  a  separate  cat^;ory  from  street 
improvements.  The  Legislature  in  1872  granted  municipal 
corporations  power  to  open,  widen  and  extend  streets  at 
the  expense  of  property  benefited.  The  result  was  a  large 
amount  of  such  work."  Several  long-contested  cases  over 
the  distribution  of  the  cost  of  street  openings  occurred, 
especially  after  1876,  and  a  large  part  of  the  costs  was 
thrown  on  the  city  because  rules  of  procedure  applying  to 
assessments  to  pay  for  lands  condemned  for  street  pur- 

*  On  January  i,  1875,  most  of  the  expensive  improvements  made  in 
the  six  years  preceding  had  not  been  provided  for.  In  connection  with 
nineteen  improvements  originally  costing  $818,918,  additional  costs  due 
to  the  delay  were  $235,779.  Sinking  fund  surplus  and  all  other  funds 
were  used,  the  special  street  improvement  accounts  being  overdrawn 
$419,000.     (City  Documents,  1875,  PP-  xix-xx.) 

*  The  Board  of  Improvements  and  the  City  Solicitor  both  recom- 
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poses  were  confused  with  the  procedure  for  levyii^  assess- 
ments to  improve  streets  already  in  existence/ 

Out  of  the  experience  of  these  troubled  years  two  prin- 
ciples emerged.  It  was  recognized  that  when  assessment 
was  made  by  front  foot  practically  no  contest  arose  over 
payment,  but  when  the  method  of  estimated  benefits  was 
made  the  basis  of  assessment  in  a  majority  of  cases  bitter 
controversy  resulted.*  Whatever  the  principle  of  distribut- 
ing the  costs,  by  the  close  of  the  decade  the  conviction  be- 
came general  that  the  only  safe  course  to  pursue  was  not 
to  make  improvements  until  the  assessment  had  been  made 
and  the  money  was  in  the  treasury  to  pay  for  them.' 

The  new  Municipal  Code  permits  the  Council  to  assess 
upon  "  abutting,  adjacent  and  contiguous  or  other  specially 
benefited  lots  "  "  any  part  of  the  entire  "  outlay  connected 
with  all  kinds  of  street  improvements,  docks  and  wharves, 
lighting,  sprinkling,  sweeping,  etc.  Three  methods  for 
making  the  assessments  are  authorized :  ( i )  by  a  percentage 
of  the  taxable  value  of  the  property;  (2)  in  proportion  to 
the  benefit  which  may  accrue  from  the  improvement;  (3)  by 
the  foot  frontage  of  the  property  abutting  on  the  improve- 
ment* The  first  method  is  not  used  in  Cleveland  at  all; 
the  second  is  used  exclusively  for  paving;  and  the  third  is 
always  used  for  the  construction  of  sewers."  Formerly 
by  law,  now  by  custom,  frontage  taxes  for  sewers  are  limited 
to  $2  per  foot.  In  practice  they  never  exceed  thirty-three 
and  one-third  per  cent  of  the  value  of  the  property.     As- 

1  Kelley  v.  Cleveland,  34  O.  S.,  468. 

«  City  Documents,  i8;6,  pp.  23,  94. 

» Ibid.,  1880,  Report  of  City  Solicitor,  p.  173.  *  §  50. 

*  The  constitutionality  of  assessment  by  foot  frontage  was  decided  in 
Chamberlain  v.  Cleveland  (34  O.  S.,  551),  but  assessment  is  valid  only 
when  it  does  not  exceed  benefits.  (Shoemaker  v.  Cincinnati,  68  O.  S., 
603.) 
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sessments  for  all  purposes,  within  a  period  of  five  years, 
are  limited  to  thirty-three  and  one-third  per  cent  of  the 
actual  value  of  the  property  after  the  improvement  is  made. 
For  many  years  prior  to  the  enactment  of  the  new  Code  the 
limit  was  placed  at  twenty-five  per  cent  of  the  value  of  tiie 
property.  In  1874  a  limit  of  twenty-five  per  cent  after  the 
improvement  was  made  prevented  the  carrying  out  of  many 
improvements.*  Even  this  limit,  however,  was  reduced, 
so  that  in  1883  the  twenty-five  per  cent  was  based  on  dupli- 
cate value.  Property  being  greatly  underassessed,  the  most 
necessary  improvements  caused  a  heavy  burden  to  the  gen- 
eral fund.* 

The  law  requires  the  city  to  bear  a  minimum  of  one- 
fiftieth  part  of  the  cost  of  every  improvement.  Cost  of 
street  intersections  is  borne  entirely  by  the  city.*  In  1882 
it  was  provided  that  not  more  than  one-half  of  the  cost  of 
repaving  should  be  raised  by  special  assessments.*  This 
rule  still  obtains,  except  in  cases  where  the  grade  is  changed; 
and  repaving  caused  by  change  of  grade  cannot  be  assessed 
on  property  owners  unless  the  change  has  been  petitioned 
for  by  a  majority  of  the  landowners  on  the  street^  For 
meeting  its  share  of  the  cost  the  city  may  sell  bonds  and 
levy  taxes,  in  addition  to  all  other  taxes  authorized,  to  pay 
the  principal  of  such  bonds  and  the  interest  on  them.* 

Few  exemptions  are  permitted.  Private  institutions  of 
public  charity  must  pay  special  assessments;  public  school 
property  has  at  times  been  required  to  bear  them,  but  is  now 
relieved  by  court  interpretation.^ 

1  City  Civil  Engineer's  Report,  City  Documents,  1874,  P-  I50- 
'  Annual  Message  of  Mayor  Farley,  City  Documents,  1883,  p.  xiv. 
•§53.  */«/ra,  §61.  '§64  •§53. 

^  Toledo  V.  Board  of  Education,  48  O.  S.,  83.  Board  of  Education  v. 
Toledo,  48  O.  S.,  87. 
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Legislative  procedure  in  making  assessments  takes  the 
following  course :  By  a  three- fourths  vote  the  Council  must 
pass  a  resolution  of  necessity,  determining  the  nature 
of  the  improvement/  approving  plans,  specifications  and 
estimates,  fixing  the  method  of  assessment  and  the  mode 
of  payment,  and  deciding  whether  or  not  bonds  are  to  be 
issued  in  anticipation  of  collecting  the  assessment  Plans, 
specifications  and  estimates  are  made  by  the  Engineer.  The 
mode  of  payment  regularly  prescribed  in  Cleveland  is  in 
five  annual  instalments.  Persons  assessed  have  the  option 
of  paying  cash  within  thirty  days  *  and  in  this  case  pay- 
ment is  made  to  the  city  Treasurer;  in  practice  almost  no 
payments  are  made  in  this  way.  Payment  by  instalment 
means  that  bonds  shall  be  issued  or  notes  sold  in  anticipa- 
tion of  collection.  All  assessments  are  therefore  certified 
to  the  county  auditor,  placed  by  him  on  the  tax  duplicate 
and  collected  as  other  taxes,  one-half  of  each  instalment, 
or  one-tenth  of  the  whole  assessment,  being  added  to  the 
June  and  December  quota  of  taxes. 

The  adoption  and  publication  of  a  preliminary  resolu- 
tion is  designed  to  prevent  ill-considered  action  on  the  part 
of  the  Council.*  Notice  is  served  on  owners  of  property 
to  be  assessed  and  within  two  wedcs  thereafter  they  are  re- 
quired to  file  any  claims  for  damages  to  be  sustained  by 
the  proposed  improvement.  At  the  expiration  of  the  time 
for  filing  claims  for  damages  the  Council  by  a  three-fourths 
vote  passes  an  ordinance  determining  to  proceed  with  the 
improvements.     Claims  are  inquired  into  by  a  jury  in  the 

^  Assessaients  are  not  often  made  in  Oeveland  for  jading  and  curb- 
ing alone.  A  street  is  not  graded  and  curbed  unless  it  is  also  paved. 
The  whole  cost  is  included  in  an  assessment  for  paving. 
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manner  provided  for  expropriation.  When  the  assess- 
ment is  according  to  benefits  the  Council  by  resolution  ap- 
points an  estimating  and  equalizing  board  and  confirms  its 
assessment.  Notice  of  assessments  is  published  and  op- 
portunity given  for  the  filing  and  hearing  of  objections. 
Few  objections  to  a  proposed  improvement  are  filed  at  this 
time.  More  frequently  no  protest  is  made  until  the  first 
instalment  is  due,  when  application  is  made  to  the  court 
for  injunction.  The  city  protects  itself,  however,  by  not 
letting  contracts  until  after  the  first  instalment  is  paid.  If 
the  assessment  is  then  enjoined,  the  whole  improvement  can 
be  dropped.  Lastly,  the  assessing  ordinance  adopts  the  re- 
port of  the  board,  making  the  assessment  a  final  charge 
against  the  property  benefited.  Not  until  after  the  assess- 
ment is  made  and  the  first  instalment  paid  are  bids  adver- 
tised and  the  contracts  let. 

Objection  is  made  to  the  method  followed  in  Cleveland, 
that  assessments  based  upon  engineer's  estimates  are  not  as 
satisfactory  as  where  made  after  contracts  are  let,  work 
completed  and  exact  cost  of  the  improvement  known.  The 
evil  of  having  to  make  reassessment,  on  the  one  hand,  and  on 
the  other  the  "  rebate  nuisance,'*  are  said  to  characterize  the 
woricings  of  a  system  that  bases  assessments  on  engineer's 
estimates.*  Neither  of  these  disadvantages  are  found  in 
the  present  use  of  this  system  in  Cleveland.  A  long  and 
rather  sad  experience  has  proved  the  wisdom  of  making  the 
assessment  and  collecting  at  least  a  part  of  it  before  the 
work  is  done.  The  engineer's  estimates  are  always  made 
high  enough  to  cover  the  cost,  but  no  troublesome  refunds 
are  necessary.  When  the  work  is  completed  and  exact  costs 
are  known,  the  surplus  of  the  engineer's  estimates  is  pro- 

*  Victor  (Rosewater,  Special  Assessments,  in  Columbia  University 
Studies  in  History,  Economics  and  Public  Law,  vol.  ii,  pp.  418^  492*493- 
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rated  in  abating  the  fifth  instalment.  If  necessary,  the  last 
two  instalments  are  abated.  Taxpayers  are  gratified  to 
find  that  final  pa)mients  are  reduced  or  unnecessary.  On 
the  whole  the  special  assessment  system  followed  in  Cleve- 
land works  well,  and  litigation  is  now  kept  at  a  minimtun. 

The  revenue  derived  from  special  assessments  has  increased 
at  practically  the  same  rate  as  the  general  property  tax. 
Since  1890  it  has  grown  from  an  average  of  about  $500,000 
to  about  $950,000.  As  the  table  in  the  Appendix  shows, 
in  the  years  1883-1889,  inclusive,  and  1876-1877,  the  Audi- 
tor's reports  do  not  permit  a  separation  of  special  assess- 
ments from  general  taxes.  Prior  to  1883  it  should  also 
be  noted  that  the  figures  given,  while  the  best  to  be  ob- 
tained, may  frequently  fall  short  of  the  actual  amount  col- 
lected; *  but  since  1890  the  statistics  are  sufficiently  reliable. 
Two  reasons  may  be  assigned  for  this  discrepancy.  Special 
assessments  did  not  go  on  the  regular  tax  duplicate  unless 
payment  was  not  made  within  a  specified  time.*  It  is  pos- 
sible that  only  amounts  collected  in  this  way  are  reported 
by  the  Auditor.  A  more  probable  cause  is  that  contractors 
were  often  allowed  to  collect  the  assessment  themselves." 
In  such  cases  it  is  obvious  that  no  record  would  be  made  in 
the  city's  accounts. 

The  income  from  special  assessments  in  Cleveland  is 
larger,  relatively,  than  that  found  in  most  cities  of  a  popu- 

^  For  example,  statistics  based  on  the  Auditor's  report  show  an  in- 
come of  $462310  in  1873  and  $592»i26  in  1874  from  special  assessments. 
Yet  tfie  'Mayor,  in  fiis  annual  message  at  the  beginning  of  1874,  said 
that  special  taxes  amounted  in  1873  to  nearly  $800,000,  and  nvould  prob- 
ably reach  $1,000,000  in  1874.  (City  Documents,  1873,  p.  iS)  From 
the  same  source  it  appears  that  special  assessments  amounted  in  1861 
to  $50,000  (City  Documents,  1861,  p.  8)  ;  only  $14472,  however,  are  in- 
cluded in  the  Auditor's  report 

«  Annual  Report  of  the  Auditor  of  State,  1870,  p.  13. 

»  City  Documents,  1864-65,  p.  61. 
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lation  above  yxy^ooo.  Per  capita  income  from  this  source 
in  various  cities  is  shown  in  the  following  table.  It  will 
be  observed  that  the  Western  cities,  as  a  rule,  raise  larger 
sums  in  this  way  than  do  Eastern  cities. 

Per  Capita  Revenue  from  Special  Assessments, 

190S'  1904-  1903-  1904- 

St  Louis $5.33  $5.13       Detroit $1^5  $i-2i 

Chicago 1.88  2J20       Buffalo 74  1.18 

Cleveland 2.34  2.17       Milwaukee 1.15  1.14 

New  York 1.87  1.67       Boston 70  .70 

Pitt*urg 6.10  r.6s       Philadelphia. 52  .19 

Cincinnati 75  1.25        Baltimore .06  x>3 

§  38.  Public  Service  Privileges.  Income  from  public 
service  privileges  is  derived  from  street  car  and  gas  com- 
panies. A  license  fee  for  each  car  in  daily  operation  is 
charged,  the  amount  varying  from  $5  to  $10.  At  the  time  of 
the  renewal  of  certain  franchises  in  1879,  a  license  charge  of 
$10  was  imposed  on  each  car  *  and  the  companies  required 
to  pave  the  space  between  the  tracks.  A  few  months  later 
the  license  wais  reduced  to  $5.*  There  were  at  this  time 
nine  companies  operating  one  hundred  and  sixty-three  cars. 
A  feeling  existed  that  the  street  car  companies  should  con- 
tribute more  largely  to  the  city's  revenues.  The  Mayor  in 
1 88 1  recommended  legislation  that  would  remedy  the  de- 
fect, pointing  out  that  Cleveland  compared  most  unfav- 
orably with  other  large  cities  of  the  coimtry.'  The  license 
was  raised  to  $10,  but  no  disposition  has  ever  been  mani- 
fested to  make  these  companies  a  real  source  of  revenue,  as 
they  are  in  most  of  the  larger  American  cities.  It  may  be 
granted  that  some  good  reasons  can  be  adduced  against  us- 

*  Council  Proceedings,  September  15,  1879. 
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ing  the  street  car  companies  to  afford  relief  to  taxation  and 
other  sources  of  revenue.  The  method  of  imposing  an  an- 
nual license  on  the  cars  operated  is  open  to  serious  criticism ; 
it  tends  to  keep  the  facilities  offered  to  the  public  at  a 
minimum.  The  best  method  is  undoubtedly  tiiat  of  a  gross 
receipts  tax  combined,  perhaps,  with  paving  charges.  In 
this  way  it  is  possible,  as  has  been  observed,  to  bind  "  the 
selfish  aims  of  the  companies  to  the  general  interests  of  the 
public."  * 

The  income  from  gas  companies  is  derived  from  a  pay- 
ment of  six  and  one-half  per  cent  of  the  gross  receipts  of 
the  two  artificial  gas  companies  operating  in  the  city. 
Franchises  with  this  provision  were  granted  in  1892.*  The 
income  has  tmtil  recently  been  turned  over  to  the  trustees 
of  the  City  Hall  Sinking  Fund. 

§  39.  Licenses,  Permits  and  Fines,  The  Liquor  Tax. 
By  far  the  most  important  source  of  revenue  under  this 
general  heading  is  the  saloon  license,  or  "  Liquor  Tax,"  as 
it  is  commonly  called.  It  is  collected  under  state  laws  and 
the  proceeds  divided  between  the  state  and  the  municipality. 
From  the  beginning  of  the  city  government  the  sale  of  in- 
toxicating liquors  has  been  regulated  by  law  so  as  to  pro- 
duce a  revenue.  In  1837  *  a  "  license  fee  "  for  keeping  a 
tavern  and  selling  "  ardent  spirits  "  in  quantities  less  than 
one  quart  was  fixed  at  not  less  than  $20  nor  more 
than  $100,  a  fine  of  $20  being  imposed  for  every  day 
the  ordinance  was  violated.  A  license  fee  of  $15  to 
$50  was  also  imposed  for  keeping  a  grocery.  The  Legis- 
lature in  1839  took  away  the  power  to  license  taverns  and 

1  Dr.  Max  West,  "Taxation  of  Street  Railways,"  in  Economic  Studies 
of  the  American  Economic  Association,  vol.  iv,  p.  121. 

2  Ordinance,  no.  2376,  January  13,  1892. 
»  Ordinance  of  Fefbruary  25,  1837. 
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groceries  granted  to  Cleveland  by  its  charter,  and  vested  k 
in  the  Court  of  Common  Pleas.  Rules  laid  down  to  direct 
the  court  in  the  exercise  of  this  power  indicate  that  it  was 
intended  to  be  a  temperance  measure.^  The  Council  at 
once  prayed  for  a  return  of  the  privilege,  claiming  that  un- 
der the  new  system  the  amotmt  received  from  licenses  was 
so  reduced,  (i)  that  the  city's  revenues  were  materially 
diminished,  and  (2)  that  there  was  no  longer  any  pecimiary 
motive  for  either  authorities  or  private  individuals  to  sup- 
press unlicensed  taverns  and  groceries.*  In  1850  a  board  of 
three  excise  commissioners  was  ai^)ointed  by  the  L^sla- 
ture  for  a  term  of  three  years,  the  Coimcil  having  power  to 
make  future  appointments.  The  board  was  required  to 
meet  four  times  a  year,  and  in  the  g^nting  of  licenses  to 
keep  "  tavern,  porter-house,  or  house  of  entertainment "  its 
duty  was  to  eliminate  "  drunkenness,  riotous,  disorderly  or 
licentious  conduct."  All  money  derived  from  the  licenses 
was  to  be  paid  into  the  city  treasury.*  One  hundred  and 
seventy-five  taverns  and  porter-houses  were  licensed  within 
the  year,  yielding  a  revenue  of  $4,000  to  $5,000.* 

The  Constitution  of  185 1  contained  a  "no  license" 
clause.*  An  act  of  1854  made  it  an  offense  to  sell  liquors 
to  be  drunk  where  sold,  to  minors,  to  intoxicated  persons 
or  to  habitual  drunkards.  Under  this  law  the  only  revenue 
from  the  business  was  that  derived  from  fines  for  its  viola- 
tion. A  demand  that  the  liquor  traffic  should  yield  some 
regular  revenue  led  to  the  enactment  of  the  "  Pond  Law  " 

»  Act  of  March  18,  1839,  37  O.  L..  383. 

*  Vide  Cleveland  Daily  Herald,  December  19,  1839. 

•  Act  of  February  25.  1850,  48  O.  L.  A.,  3^-  Daily  Herald,  March 
i4  1850. 

*  Daily  Herald,  April  25,  1850. 

•  Art.  xvi,  §  la 
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in  1882/  imposing  a  graduated  tax  of  $100  to  $300,  which 
was  promptly  declared  imconstitutional.*  Another  attempt 
was  made  the  next  year  in  the  "  Scott  Law,"  *  which  re- 
pealed existing  statutes  and  assessed  a  tax  of  $100  to  $2oa 
It  was  at  once  attacked,  but  the  court  sustained  it  for  a 
time.*  Nevertheless,  in  October,  1884,  the  Supreme  Court 
decided  that  the  Scott  law  was  a  license  law  and  therefore 
unconstitutional."  Again  the  effort  was  renewed  and  in  1886 
the  passage  of  "  an  act  providing  against  the  evils  resulting 
from  the  traffic  in  intoxicating  liquors,"  known  as  the 
"Dow  Law,"  was  secured.*  Its  constitutionality  was 
passed  upon  and  assured.^  A  tax  of  $100  to  $200  per 
annum  was  assessed  upon  each  place  where  intoxicating 
liquors  were  sold,  three-fourths  of  the  receipts  for  the  use 
of  the  city  and  one-fourth  for  the  state.  The  income  to 
Cleveland  for  the  first  year,  1887,  was  $348,000.  The  next 
year  only  $229,779  was  realized,  but  the  amount  rose  in 
two  years  to  $400,000  and  in  1905  had  increased  to  $568,- 
242.*  By  an  amendment  in  1896  *  the  tax  was  raised  to 
$350.  In  1906  the  Legislature  increased  the  Dow  tax  to 
$iooo,**  apparently  more  than  doubling  the  income  from 
this  source. 

1  Act  of  April  5,  1882,  79  O.  L.,  66. 

«  State  V.  Hipp,  38  O.  S.,  199. 

»  Act  of  April  17,  1883,  80  O.  L.,  164. 

*  State  V.  Frame,  39  O.  S.,  399- 
»  State  V.  Sinks,  42  O.  S.,  345- 

•  Act  of  May  14,  1886,  83  O.  L.,  157. 
»  Adier  v.  Whitibeck,  44  O.  S.,  539- 

»  The  amount  given  in  the  Auditor's  rc|)ort  is  the  net  income  after 
deducting  the  fees  for  collection.  In  this  study  iht  gross  revenue  is 
given,  the  costs  of  collection  being  also  included  in  the  disbursements 
of  finance  ofikes. 

»  Act  of  February  20,  1896,  92  O.  L.,  34. 

10  Act  of  March  28,  1906,  98  O.  L.,  99- 
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§  40.  The  Cigarette  License.  The  second  kind  of  re- 
venue in  the  group,  "  Licenses,  Permits  and  Fines,"  is  also 
derived  from  a  state-imposed  license,  the  city  and  the  state 
dividing  the  proceeds.  In  1893  ^  ^^  ^^  modelled  on  the 
Dow  liquor  law  laid  a  tax  of  $300  on  the  wholesale  and 
$100  on  the  retail  trade  in  cigarettes.  The  following  year, 
by  a  law  ^  "  to  provide  against  the  evils  resulting  from  the 
traffic  in  cigarettes  and  cigarette  wrappers,"  the  amount  of 
the  tax  was  reduced  to  $30  on  wholesale  business,  and  $15 
on  retail.  Half  of  the  revenue  goes  to  the  state  and 
half  belongs  to  the  city,  the  latter  being  divided  equally  be- 
tween the  police  fund  and  infirmary  fund.  Cleveland's 
share  of  the  income  has  averaged  between  $2500  and  $3000, 
the  exceptionally  large  amount  for  the  first  year  being  due 
to  the  very  high  license. 

§  41.  The  Municipal  License  System,  A  certain  irre- 
gular income  has  always  been  realized  from  miscellaneous 
licenses.  Prior  to  1879  the  amounts  collected  were  usually 
reported  in  such  a  way  that  accurate  classification  is  very 
difficult.  A  general  licensing  of  trades  and  occupations  has 
never  been  popular  in  the  city.  In  spite  of  repeated  at- 
tempts to  introduce  it,  nothing  that  can  be  called  a  "  sys- 
tem "  of  licenses  has  ever  existed.  The  subject  b^an  to 
be  agitated  about  1880.  Mayor  Herrick  repeatedly  urged 
the  introduction  of  a  system  that  would  bring  in  a  larger 
revenue.*  A  special  committee  of  the  Council  reported  a 
system  with  rates  varying  from  $250  a  year  for  exhibi- 
tions, theaters  and  opera  houses  of  a  given  seating  capacity, 
to  twenty-five  cents  for  newsboys  and  bootblacks.  No  re- 
sults of  financial  importance  followed.     In  1887  the  Mayor 
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again  declared  that  **  scarcely  another  city  in  the  country 
receives  such  a  small  revenue  from  this  source."  Agitation 
carried  on  during  the  administration  of  Mayor  McKisson 
resulted  in  an  act  of  the  Legislature  in  1896  *  which  gave 
the  city  authority  to  license  practically  every  occupation  and 
business,  carrying  with  it  the  repeal  of  existing  ordinances. 
Having  gone  this  far,  for  some  reason  the  city  made  no  use 
of  the  comprehensive  powers  secured.  At  the  request  of  the 
Council  the  law  was  repealed  in  1900.*  Since  that  date 
Cleveland  has  been  practically  without  a  license  system.  In 
1901  the  City  Qerk  in  his  annual  report  *  called  attention 
to  the  matter,  expressing  a  belief  that  licenses  could  be  made 
to  yield  $100,000  a  year.  When  Mayor  Johnson  came  into 
office  the  Council  proceeded  to  remedy  the  defect;  but  every 
ordinance  was  met  by  the  Mayor's  veto  on  the  ground  that 
a  license  is  not  a  l^itimate  source  of  revenue.  This  posi- 
tion is,  of  course,  consistent  with  Mr.  Johnson's  single  tax 
philosophy.  A  license  does  not  reach  the  "  unearned  in- 
crement "  in  land  values  and  therefore  cannot  be  tolerated. 

It  is  unnecessary  to  attempt  more  than  a  brief  character- 
ization of  each  class  of  licenses.  Vehicles  of  various  kinds 
have  been  licensed  at  times.  Express  wagons,  moving 
vans  and  cabs,  paying  from  $3  to  $5  each,  make  up  the 
greater  part  of  the  income  from  this  source.  Since  the 
lapse  of  the  license  system  nothing  has  been  received  under 
this  head  except  a  registration  fee  of  $1  required  for 
automobiles  since  1902. 

The  vender's  license  includes  amounts  collected  from 
transient  dealers  and  peddlers.  It  also  includes  permits  at 
$1  each,  issued  by  the  Health  Department  for  the  selling  of 

iPflec^i/f'  Af^ril  Off    Tfiofi.  oa  O.  T.^.  Ttn. 
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milk.  Since  1900  this  is  the  only  item  in  this  class.  The 
theater  and  show  licenses  are  self-explanatory;  nothing  has 
been  realized  from  them  since  1900.  The  slaughter  license, 
being  in  charge  of  the  Health  Department,  still  persists. 
A  fee  of  $10  is  charged  for  permission  to  engage  in  any 
branch  of  the  slaughtering  business.  The  gardener's  li- 
cense also  remains,  but  purely  as  a  market  regulation.  An 
annual  charge  of  $10  is  made  for  wagon  space  at  the  curb 
in  the  vicinity  of  markets.  The  income  from  building  per- 
mits consists  of  fees  collected  by  the  building  inspector  un- 
der the  authority  of  a  state  law  passed  in  1888.*  The 
amount  of  the  fee  has  been  reduced  from  time  to  time,  the 
primary  object  not  being  to  secure  revenue.  This  is  also 
true  of  permits  issued  to  plumbers  to  make  sewer  and  water 
connections  and  to  open  streets  for  repairing  sewers.  The 
principal  licenses  classed  as  "  miscellaneous "  are  ferry 
licenses,  music  permits,  pawnbrokers'  licenses,  licenses  to 
collect  wharfage,  plumbers*  license,*  and  livery  license.* 

The  dog  license,  or  "  dog  tax,"  as  it  is  frequently  called, 
never  yielded  a  revenue  at  all  commensurate  with  the  at- 
tention paid  to  the  subject.  The  idea  was  introduced 
soon  after  a  city  charter  was  obtained,  a  tax  of  $1  being 
levied  on  every  male  and  $5  on  every  female  dog  in  the 
city.*  The  ordinance  was  probably  not  enforced;  practi- 
cally no  receipts  are  reported.     The  municipal  code  of  1852 

1  Act  of  April  16,  1888,  85  O.  L.,  289. 

« An  act  passed  April  21,  1896  (92  O.  L.,  263)  "to  promdtc  <hc 
public  health  and  regulate  the  sanitary  construction  of  house  drainage 
and  plumbing ''  imposed  a  license  on  plumbers.  It  was  collected  by  the 
Board  of  Health  until  April  i,  1898,  when  the  law  was  declared  uncon- 
stitutional.    (Annual  Reports,  1898,  p.  784.) 

*  The  livery  license  was  a  liealth  measure  enforced  under  a  state  law 
enacted  April  18,  1893  (90  O.  L.,  no). 

*  Ordinance  of  July  27.  1836. 
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gave  authority  to  levy  a  tax  on  dogs  and  other  domestic 
animals  not  included  in  the  list  of  taxable  property  for  state 
and  coimty  purposes.*  For  two  or  three  years  following 
1854  a  considerable  amount  was  collected,  when  non-en- 
forcement again  became  the  rule.  In  1877*  the  attempt 
was  renewed  and  10,088  dogs  licensed.  By  1880  the  num- 
ber had  fallen  to  3,371.*  At  the  request  of  the  Board  of 
Aldermen,*  in  1887  the  General  Assembly  provided  for  a 
tax  of  $1  to  $2  per  capita  on  dogs  and  specifically  stated 
that  in  Qeveland  the  tax  should  be  collected  by  the  City 
Qeric  and  that  the  Council  should  provide  by  ordinance  for 
enforcing  the  law  and  disposing  of  the  money."  Since 
1890  no  receipts  have  been  reported. 

The  lack  of  a  license  system  in  Cleveland  cannot  be  at- 
tributed to  insufficient  general  laws.  Cincinnati,  under  the 
general  laws  of  the  state,  in  1904  had  more  than  thirty  kinds 
of  municipal  license,  yielding  a  total  revenue  of  $79,212.' 
Councils  in  Ohio  cities  are  given  power  to  license  shows 
or  performances  of  any  kind  not  prohibited  by  law,  hawk- 
ers, peddlers,  auctioneers,  hucksters,  bill  posters,  advertising 
sign  painters,  and  bill  distributors;  and  "  in  granting  such 
license,  may  exact  and  receive  such  sirni  of  money  as  it  may 
think  reasonable."  ^  The  Supreme  Court  has  uniformly 
ruled  that  license  fees,  though  of  considerable  amounts,  are 
not  in  violation  of  the  constitutional  requirements  for  uni- 
formity in  taxation  and  taxation  according  to  true  value  in 

*  §  xcv.  *  Ordinance  of  June  4,  1877. 
•City  Clerk's  Report,  City  Documents,  1879,  p.  127;  1880,  p.  163. 
^Proceedings  of  the  Board  of  Aldermen,  January  5,  1887. 

*  Act  of  April  8,  1890,  87  O.  L.,  160. 

*  Report  of  City  Auditor  of  Cincinnati,  Annual  Reports,  1904,  p.  670. 
»  R.  S.,  §§  2669-2669C;  §  7  Code  of  1902.    The  question  of  what  are 

"reasonable"  charges  is  decided  in  Sipe  v.  Murphy  (49  O.  S.,  536). 
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money.*  Municipal  corporations  in  Ohio  are  not  per- 
mitted to  tax  employments.* 

The  revenue  from  fines  may  be  passed  over  without  dis- 
cussion. It  consists  of  fines  imposed  in  the  police  court  and 
collected,  in  graeral,  in  the  same  court.  A  portion  of  the 
fines  has  in  certain  years  been  collected  in  ihe  Worichousc. 

§  42.  Gifts,  The  most  important  gifts  received  by  the 
city  have  been  designed  for  the  purchase  or  improvement  of 
parks  and  for  public  library  purposes.  Mr.  Andrew  Car- 
n^e  in  1903  gave  to  the  Library  Board  $250,000  for  the 
erection  of  seven  branch  libraries.  Under  the  conditions 
of  the  gift  the  city  is  to  provide  sites  and  maintain  the 
branch  libraries  at  a  cost  of  not  less  than  $25,000  per 
anntun.* 

§  43.  From  other  Cknl  Divisions.  The  only  r^;ular  re- 
venue received  from  "  other  civil  divisions  "  comes  from  the 
state  for  school  purposes.  By  far  the  larger  part  of  this 
item  is,  however,  only  nominally  a  receipt  of  this  character. 
A  law  originally  enacted  in  1853  devotes  a  portion  of  the 
state  levy  to  the  support  of  schools.  After  being  paid  into 
the  state  treasury  it  is  redistributed  by  the  auditor  of  state 
to  the  various  counties  in  proportion  to  the  number  of 
youth  of  school  age,  and  by  the  county  auditor  is  redistri- 
buted to  the  school  districts  of  the  county.  From  the  first 
the  more  wealthy  districts  have  regarded  this  method  as 
unjust.  Money  raised  in  Cleveland  for  educational  pur- 
poses, it  was  urged,  should  be  used  for  the  local  schools,* 

1  Baker  v.  Cincinnati,  11  O.  S.,  534, 

2  Mays  V.  Cincinnati,  i  O.  S.,  268.    Cf.  note  2,  p.  104. 

»  Thirty-fifth  Annual  Report  of  the  Cleveland  Public  Library  Board, 
1903,  pp.  14-15. 

*  Complaint  naturally  arose  at  first  because  previously  the  city  had 
received  cnore  from  the  state  school  fund  than  she  contributed  to  it 
{Report  of  the  Board  of  Education  to  the  City  Council,  i8S4-S5.  p.  18; 
1855-56,  p.  14;  1861-62,  p.  6.    Report  of  Auditor  of  State  for  1855^  p.  7-) 
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In  1905  Cuyahoga  county  paid  into  the  state  common  school 
fund  $253,457  ^  and  received  from  it  $223,336.  Excess  of 
payments  over  receipts  is  much  larger  in  Cuyahoga  than  in 
any  other  county  in  the  state.  A  small  part  of  the  funds  * 
received  from  the  state  for  school  purposes  is  derived  from 
the  "  Western  Reserve  Fund,"  consisting  of  interest  paid  by 
the  state  on  money  which  has  come  into  the  treasury  for 
lands  granted  to  the  state  by  act  of  Congress.  This  money 
constitutes  an  irreducible  debt  upon  which  the  state  must 
pay  interest  annually  at  six  per  cent.*  The  income  is  dis- 
tributed to  local  school  districts  in  the  same  manner  as  the 
revenue  from  the  state  school  levy. 

§  44.  From  Sale  of  Property,  The  income  from  sale  of 
property  is  comparatively  unimportant  and  irregular  in 
amount.  Revenues  from  the  sale  of  real  and  personal  prop- 
erty are  kept  distinct.  Sales  of  investments  held  by  sink- 
ing or  trust  funds  are  not  included;  neither,  of  course, 
are  the  sales  of  products  of  municipal  industries. 

§  45.  Interest  Receipts.  Interest  receipts  fall  into  two 
main  divisions, — interest  on  deposits  and  earnings  of  sink- 
ing funds.  The  former  has  become  relatively  large  in  re- 
cent years,  while  the  latter  tends  to  decline.  Interest  on 
bank  deposits  is  reported  for  the  first  time  in  1890.  Pre- 
vious to  1888  it  was  illegal  for  the  Treasurer  to  deposit 
funds  in  his  custody  in  any  bank.  The  restriction  was  prob- 
ably never  complied  with.  In  1878  a  special  investigating 
conmiittee  of  the  Council  reported  that  all  the  funds  of  the 
city  were  deposited  with  a  banking  firm  of  which  the  City 
Treasurer  was  a  partner.     Instead  of  condemning  the  prac- 

^  Auditor  of  State's  Annual  Report,  1905,  p.  3I3-    Tfac  state  levy  for 
tliis  fund  was  one  mrll  out  of  a  total  of  1.35  mills. 
'  An  average  of  about  $6,800  per  annum. 
»  R.  S.,  §§  3952.  3953.  3954.  3955- 
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tice  as  illegal  it  was  recommended  that  the  funds  be  dis- 
tributed among  several  reliable  banks.*  During  the  follow- 
ing decade  a  change  in  the  manner  of  caring  for  city  funds 
was  kept  before  the  Council.*  In  the  earlier  discussions  se- 
curity against  loss  seems  to  have  been  aimed  at  rather  than 
income.  It  is  evident  that  the  Council  desired  a  voice  in 
whatever  regulations  were  made.  This  opportimity  for 
councilmanic  patronage  was,  however,  absent  from  the 
law  finally  enacted  in  i888.*  The  Mayor,  President  of  the 
Board  of  Education  and  City  Solicitor  constituted  a  De- 
positary Commission.  It  advertised  for  proposals  for  the 
use  of  city  and  school  moneys  and  awarded  the  privilege  to 
the  banks  offering  the  highest  rate  of  interest.  Stringent 
provisions  were  made  for  the  prompt  deposit  of  all  moneys 
paid  to  any  collecting  officer.  In  1894  the  Library  Board 
also  came  under  the  depositary  law  and  slight  changes  were 
made  in  the  commission.* 

The  Code  of  1902  makes  a  similar  provision  for  all  cities 
in  the  state.  Awards  are  made  to  banks  offering  the  high- 
est rate  of  interest  and  which  give  satisfactory  bond  of  a 
surety  company,  or  furnish  security  not  less  than  twenty 
per  cent  greater  than  the  maximum  amount  deposited  at 
any  time.  No  bank  can  receive  an  amount  greater  than  its 
paid-in  capital  and  surplus,  and  in  no  case  more  than  $1,- 
000,000.  Unless  public  funds  are  deposited  according  to 
law  the  Treasurer  is  liable  for  losses.'*  Four  per  cent  was 
the  highest  rate  paid  in  1905 ;  the  average  rate  for  the  next 
three  years  will  be  3.98  per  cent. 
1  Council  Proceedings,  February  18,  1878. 
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Net  earnings  of  the  sinking  funds  are  r^^arded  in  this 
study  as  similar  to  the  relatively  temporary  bank  deposits 
made  by  the  Treasurer.  Although  the  sinking  funds  are 
managed  independently,  and  are  invested  in  productive  se- 
curities, the  nature  of  the  income  is  precisely  the  same.  In- 
terest paid  to  the  various  funds  by  the  city  itself  is  treated 
as  a  transfer  and  not  as  a  part  of  net  earnings,  although  a 
small  part  of  the  income  from  the  Library  Sinking  Fund, 
derived  from  city  securities,  is  included  for  the  reason  that 
the  trustees'  report  does  not  admit  of  an  accurate  separation. 
A  full  discussion  of  the  city's  sinking  funds  is  given  in 
another  chapter. 

§  46.  Departmental  Receipts,  Departmental  receipts 
arise  from  services  rendered  by  various  departments  for 
which  charges  are  made,  and  from  rentals  of  various  kinds. 
A  brief  description  will  reveal  the  nature  of  this  kind  of 
revenue.  The  classification  of  departments  for  this  purpose 
is  identical  with  that  followed  in  the  analysis  of  expendi- 
tures and  falls  under  the  following  general  heads: 

I.  General  Government 
11.  Protection  of  Life  and  Property. 

III.  Health  Conservation  and  Sanitation. 

IV.  Highways. 

V.  Charities  and  Correction. 
VI.  Education. 
VII.  Recreation. 

I.  The  chief  receipt  credited  to  "  general  government " 
arises  from  the  rent  of  public  buildings  and  lands.  Dur- 
ing the  whole  of  the  period  since  the  present  City  Hall  was 
occupied  in  1875,  ^^  ^^  ^^^  possible  to  lease  to  private 
parties  a  portion  of  it  for  stores  and  offices.  In  acquiring 
land  for  various  purposes,  especially  for  bridge  approaches, 
numerous  parcels  have  remained  unused.     Wherever  it  is 
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desirable  to  retain  control  of  such  lands,  they  are  leased  to 
private  persons.  The  receipts  from  courts  include  costs  of 
court  and  marriage  fees  collected  by  justices  of  the  peace; 
officers'  and  marshal's  fees ;  witnessing  and  serving  writs  for 
the  police  court,  and  from  cases  settled  in  the  common  pleas 
court.  Other  receipts  of  general  government  are  miscel- 
laneous. Prior  to  1893  *he  amounts  given  in  the  statistics 
arise  largely  from  inability  to  determine  from  the  financial 
reports  where  in  the  classification  many  receipts  in  reality 
belong.  With  adequate  financial  reports  miscellaneous  re- 
ceipts of  general  government  become  very  small. 

II.  The  fire  and  police  departments  to  a  large  extent 
formerly,  and  still  occasionally,  receive  pay  for  service  ren- 
dered outside  the  city.  Fees  for  inspecting  and  sealing 
weights  and  measures,  fees  of  the  boiler  inspector,  and  for 
the  inspection  of  private  work  requiring  public  supervision 
are  reported  here.  City  pounds  formerly  afforded  a  small 
revenue  which  is  assigned  to  this  division. 

III.  Since  1870  the  health  department  has  received  small 
amounts  in  fees  charged  for  "  searching  records  and  giving 
certificates"  of  births  and  deaths.  This  department  for 
many  years  collected  from  residents  and  paid  to  contractors 
$20,000  to  $30,000  annually  for  the  removal  of  night  soil. 
Prior  to  1891  the  nxmey  so  collected  and  disbursed  did 
not  pass  through  the  city  Treasurer's  hands  and  is  not  in- 
cluded in  the  Auditor's  report.  For  these  years  the  data  are 
collected  from  the  annual  reports  of  the  health  department. 

IV.  General  income  from  streets  accrues  chiefly  from 
bills  rendered  for  work  done  at  the  expense  of  private  per- 
sons. A  charge  is  made  by  the  city  for  labor  and  materials 
used  in  repairing  street  pavements  opened  for  sewer  and 
water  connections  and  plunging.       Beginning  with   1902 
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private  contractors.  A  few  thousand  dollars  are  annually 
paid  to  the  city  for  lighting  railroad  property.  To  bridges 
and  viaducts  are  credited  payments  made  by  street  railway 
companies  for  their  use  in  operating  street  cars.  These  pay- 
ments are  looked  upon  as  being  made  for  "  wear  and  tear  " 
on  bridges  rather  than  as  a  public  service  privilege. 

V.  Receipts  of  the  Workhouse  are  of  two  classes. 
Moneys  derived  from  the  manufacturing  business  are  classi- 
fied as  the  income  of  an  "institutional  industry."  The 
true  departmental  revenue  accrues  from  pa)mients  made  by 
the  Federal  and  state  governments  for  board  and  transpor- 
tation of  prisoners.  Receipts  of  the  Infirmary  include  pay- 
ments for  the  board  of  non-resident  paupers  and  "  private  " 
patients;  certain  reimbursements  for  care,  transportation 
and  burial  of  paupers  are  also  included. 

VI.  Receipts  on  accoimt  of  education  are  very  small. 
They  consist  of  tuition  fees  paid  by  non-resident  pupils, 
fees  for  manual  training  courses,  and  teachers'  examination 
fees.  The  public  library  receives  a  small  amount  in  fines 
and  miscellaneous  sales. 

Income  from  municipal  industries  will  be  analyzed  in  a 
chapter  devoted  to  that  subject.  One  other  kind  of  income 
has  not  yet  been  touched  upon,  namely,  that  from  loans, — 
the  sale  of  bonds  and  notes.  This  revenue  is  also  assigned 
to  a  later  chapter.  The  trust  funds  of  the  city  are  in- 
consequential, with  perhaps  one  exception.  Under  a  rule  of 
the  Water  Works  a  deposit  fee  of  $i  is  required  for  each 
foot  of  pipe  laid  at  the  request  of  property  owners  in  streets 
where  the  estimated  revenue  will  not  pay  six  per  cent  per 
annum  on  the  cost  of  the  pipe.  As  soon  as  the  revenue 
reaches  that  amount  the  deposit  is  returned.    Deposits  made 
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CHAPTER  IV 
Expenditures 

§  47.  Introductory.  The  revenues  of  the  city  formed 
the  subject  of  the  preceding  chapter.  We  now  take  up  ex- 
penditures. In  an  investigation  of  the  finances  of  a  single 
locality  little  choice  as  to  the  method  of  treating  the  sub- 
ject of  expenditures  is  afforded.  The  work  is  necessarily 
limited  to  a  study  of  the  concrete  wants  of  the  community 
and  the  method  of  satisfying  them  through  the  public  eco- 
nomy. This  method,  though  often  condemned  by  writers 
on  finance,  is  considered  by  Professor  Bastable  to  be,  "  so 
far  as  inquiry  has  yet  gone,  the  most  convenient  way  of  dis- 
cussing this  class  of  financial  problems."  *  Such  is  the 
method  of  the  present  chapter.  In  order  to  be  concrete, 
statistical  data  for  the  entire  period  are  a  prerequisite.  Bare 
statistics  of  expenditure,  however,  mean  little  if  not  accom- 
panied by  a  discussion  of  the  nature  of  the  city's  wants,  the 
way  in  which  they  arise,  the  changes  that  take  place  in  them 
from  time  to  time,  and  the  way  in  which  they  are  met.  In 
other  words,  we  are  to  inquire  what  use  the  city  makes  of 
the  resources  which  it  derives  from  the  citizens  and  prop- 
erty owners  in  the  various  ways  already  discussed. 

Granted  that  a  given  object  of  expenditure  is  a  legitimate 
public  function  and  occupies  a  place  in  the  scale  of  com- 
mon wants  that  justifies  its  claim  upon  the  public  purse,  the 
question  still  remains  in  any  particular  case  as  to  whether 

1  Public  Finance,  jd  cd.,  London,  1903,  p.  148. 
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the  results  obtained  are  commensurate  with  the  outlay. 
In  other  words,  a  study  of  public  expenditure  may  be  carried 
into  the  more  purely  administrative  phase  of  the  public 
economy.     The  obstacles  in  the  way  of  accurately  testing 
the  efficiency  of  municipal  administration  are  numerous  and 
of  serious  importance.     In  a  very  general  sense  it  is  true 
that  functions  performed  by  local  governments  are  every- 
where the  same.     If,  then,  it  were  possible  to  work  out  a 
scientific  system  of  accounting  and  secure  its  use  by  all 
cities,  a  comparison  of  one  city  with  another  would  show 
where  extravagance  and  waste  are  to  be  found.     To  a 
limited  degree  this  can  be  done.     The  work  of  the  health 
department,  for  example,  may,  over  a  long  period  of  years, 
be  judged  by  the  death  rate.     The  efficiency  of  organs  of 
protection  may  be  roughly  measured  by  statistics  of  crime 
against  persons  and  property,  of  losses  by  fire  and  prevent- 
able accidents.     Still  more  difficult,  perhaps,  is  a  determin- 
ation of  the  relative  efficiency  of  institutions  of  charity 
and  correction,  and  education;  and  most  difficult  of  all  to 
estimate  is  the  result  of  those  expenditures  which  are 
grouped  under  the  head  of  recreation.     By  means  of  uni- 
form and  accurate  accounting  the  best  tests  of  economy  and 
efficiency  can  be  secured  in  the  case  of  municipal  industries. 
§  48.  Federal  Statistics  of  Municipal  Finance,     It  is  evi- 
dent that  even  when  in  possession  of  the  most  accurate 
statistics  of  a  financial  nature,  comparisons  of  one  city  with 
another  cannot  take  into  account  conditions  peciJiar  to  each 
locality,  which  make  necessary  a  larger  or  permit  a  smaller 
outlay  for  securing  apparently  equivalent  results.     Never- 
theless, it  cannot  fail  to  be  profitable  to  establish  a  general 
standard,  and  then  throw  the  burden  of  proof  upon  the  lo- 
cality which  appears  not  to  measure  up  to  it.     The  re- 
motest approach  to  such  a  standard  of  expenditures  has  not 
existed  until  recently.     We  now  possess  a  beginning  in  the 
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work  of  the  Bureau  of  the  Census  of  the  Federal  govern- 
ment,— ^the  only  comprehensive  endeavor  to  present  finan- 
cial statistics  of  cities,  scientifically  classified,  together  with 
other  data  necessary  for  comparative  studies.  Since  in  the 
following  pages  frequent  use  will  be  made  of  these  data,  it 
may  not  be  a  digression  to  indicate  briefly  the  origin,  scope 
and  purpose  of  the  Federal  statistics. 

Investigations  into  the  statistics  of  cities  were  included 
in  the  censuses  of  1880  and  1890.  Similar  investigations 
were  authorized  for  the  census  of  1900,  but  were  postponed 
until  after  the  publication  of  data  relating  to  other  matters. 
In  the  meantime  a  permanent  census  bureau  was  created  in 
1902  and  a  decennial  collection  of  statistics  of  public  in- 
debtedness, valuation,  taxation  and  expenditure  of  cities  au- 
thorized. Statistical  presentations  of  this  kind  had,  how- 
ever, been  made  annually  from  1898  by  the  Department  of 
Labor.*  In  order  to  avoid  duplication,  the  work  of  col- 
lection and  publication  of  statistics  of  cities  was  transferred 
from  the  Bureau  of  Labor  to  the  Bureau  of  the  Census,  a 
step  rendered  possible  by  an  act  of  Congress  organizing 
the  Department  of  Commerce  and  Labor  so  as  to  include 
both  the  Census  Office  and  the  Bureau  of  Labor. 
Through  conferences  and  discussions  of  expert  account- 
ants, economists  and  city  officials  the  census  authorities  in 
charge  of  the  matter  have  worked  out  the  most  scientific  and 
accurate  schedule  yet  devised  for  reporting  the  financial 
transactions  of  cities.  Results  of  the  first  investigation 
are  embodied  in  **  Bulletin  20 — Statistics  of  Cities  Having 
a  Population  of  over  25,000,  1902  and  1903.'*  Bulletin 
50  continues  the  publication  of  data  for  1904,  with  certain 
changes  in  classification.     One  special  aim  has  been  to  se- 
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cure  comparable  statistics  of  municipal  finance  An  at- 
tempt is  made  to  exhibit  "  the  relative  total  cost  of  muni- 
cipal government;  the  relative  cost  of  maintaining  specific 
public  services,  such  as  schools  and  police  and  fire  protec- 
tion ;  the  relative  cost  of  constructing  and  maintaining  sew- 
ers, streets,  etc.''  *  Opportunity  is,  therefore,  afforded 
to  ascertain  what  light  these  Federal  statistics  throw  upon 
the  experience  of  Cleveland.  To  fail  to  use  them 
woiJd  be  to  neglect  the  only  serious  effort  so  far  made 
to  furnish  a  basis  for  a  comparative  study.*  The  limita- 
tions on  any  conclusions  reached  in  this  way  must,  of 
course,  be  constantly  borne  in  mind. 

§  49.  Classification  of  Expenditures.  A  second  method 
of  study,  also  statistical,  compares  the  expenditures  of  the 
city  for  one  year  and  one  period  with  others  throughout  its 
history.  For  this  purpose  a  uniform  classification  applied 
to  the  whole  period  is  quite  as  necessary  as  uniformity  of 
accounting  in  instituting  accurate  comparisons  between  dif- 
ferent cities  contemporaneously.  The  greatest  obstacle  in 
presenting  this  historical  survey  is  the  utter  lack  of  uni- 
formity in  the  financial  reports  of  the  city  from  year  to 
year.  As  elsewhere  indicated,  a  detailed  analysis  of  the  cost 
of  general  government,  previously  to  1893,  ^^  impossible. 
As  regards  other  departments  the  Auditor's  reports  contain 

*  Bulletin  20,  p.  4 ;  Bulletin  50,  p.  5-  On  the  development  of  Ae  sched- 
ule adopted  Iby  the  Bureau  of  the  Census  the  Proceedings  of  the  Confer- 
ences for  Good  Gky  Goirernment  may  be  consulted.  Valuable  also  are 
the  published  Minutes  of  a  Conference  held  in  the  City  of  Washington, 
November  ig  and  20,  1903,  and  the  Proceedings  of  a  Second  Conference, 
held  February  13  and  14,  1906,  under  the  auspices  of  the  United  States 
Bureau  of  the  Census.  The  introductions  to  Bulletins  20  and  50  describe 
in  more  detail  die  work  of  the  Bureau. 
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only  a  part  of  the  city's  expenditures,  several  boards  enjoy- 
ing independent  financial  powers.  An  appeal  to  the  separ- 
ate reports  of  such  departments  is  unsatisfactory  in  almost 
every  case.  The  fiscal  years  frequently  do  not  cover  the 
same  period.  Financial  statements  are  not  analyzed.  Re- 
sults in  certain  years  are,  therefore,  not  to  be  regarded  as 
perfectly  correct.  While  substantial  accuracy  is  all  that 
can  reasonably  be  hoped  for,  it  is  believed  that  such  inaccur- 
acies as  necessarily  exist  do  not  materially  vitiate  the  gen- 
eral results. 

The  classification  adopted  for  the  historical  study  of  ex- 
penditures, like  that  for  revenues,  is  made  to  conform  as 
closely  as  possible  to  that  used  in  Bulletin  50,^  which  is  based 
upon  an  analysis  of  the  functions  performed  by  the  govern- 
ment. Expenditures  ^  for  each  function  and  group  of  func- 
tions are  further  classified  as  "expenses"  and  "outlays."  In 
Ohio  municipal  accounting  the  terms  "  ordinary  "  and  "  ex- 
traordinary "  are  employed.  The  latter  is  officially  defined 
as  "  the  expenditures  for  payment  of  debt,  the  purchase  of 
public  lands  and  building^s,  the  original  construction  of  per- 
manent improvements  and  such  expenditures  as  result  in 
axed  assets  to  the  city."  •  To  avoid  throwing  into  one 
group  payments  for  debt  and  for  "  fixed  assets,"  and  other 
errors  likely  to  arise,  it  has  seemed  better  to  follow  the 
census  usage  by  adopting  the  term  "  outlay  "  and  to  define 
it  as  the  expenditure  incurred  "  in  the  purchase  of  lands 
and  in  the  purchase  or  construction  of  buildings  and  other 

^  publications  of  ithe  United  Staites  Bureau  of  the  Census,  ah-eady  de- 
scribed, will  hereafter  be  reierred  to  in  this  aW>rcviated  form. 
« It  is  always  to  ibe  kept  in  mind  that  amounts  talMilated  are  neces- 
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Structures,  equipments,  improvements,  and  additions  which 
are  more  or  less  permanent  in  character."  *  The  term  "  ex- 
pense," as  used,  includes  in  a  general  way  the  cost  of  main- 
tenance and  operation.  It  corresponds  closely  to  the  term 
"  ordinary  "  employed  by  the  Ohio  Bureau  of  Accounting. 
In  discussing  the  financial  aspects  of  the  functions  of 
government  the  various  topics  will  be  taken  up  in  the  order 
in  which  they  are  presented  in  the  statistics  of  expenditure. 
The  arrangement  is  as  follows  : 

I.  General  Government. 

1.  Council  and  Legislative  Offices. 

2.  Mayor  and  other  Executive  Offices. 

3.  Law  Offices. 

4.  Finance  Offices. 

5.  Elections. 

6.  Puiblic  Printing. 

7.  Public  Buildings  and  Lands. 

8.  Courts. 

9.  Costs  of  Court  and  Judgments. 
10.  Miscellaneous  Expenses. 

II.  Protection  to  Life  and  Property. 

1.  Police. 

2.  Fire. 

3.  Inspection. 

4.  Miscellaneous. 

III.  Health  Conservation  and  Sanitation. 

1.  Health  Department. 

2.  Night  Soil. 

3.  Sewers  and  Sewage  Disposal. 

4.  Street  Cleaning. 

5.  Gari)age  Collection  and  Disposal. 

6.  Miscellaneous. 

1  Bulletin  20,  p.  9. 
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IV.  Highways, 

1.  General  Administration. 

2.  General  Street  Expenditures. 

3.  Paving. 

4.  Sidewalk  Construction. 

5.  Street  Lighting. 

6.  Street  Signs. 

7.  River  and  Harbor. 

8.  Bridges  and  Viaducts. 

9.  Abolition  of  Grade  Crossings. 

V.  Charities  and  Correction. 

1.  General  Administration. 

2.  House  of  Correction. 

3.  Infirmary  Department. 

4.  Out-door  Relief. 

5.  City  Farm  School. 

6.  Indigent  Blind. 

7.  Employment  Bureau. 

VI.  Education. 

a.  Schools. 

1.  Salaries  of  teachers. 

2.  Land  and  buildings. 

3.  Other  expenses. 

b.  Libraries. 

1.  Salaries. 

2.  Land  and  buildings. 

3.  Books. 

4.  Miscellaneous. 

VII.  Recreation. 

1.  Parks. 

2.  Baths. 

VIII.  Municipal  Industries,     (Chapter  V.) 
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tures  are  especially  prominent,  and  may  be  referred  to  be- 
fore the  various  items  of  the  budget  are  taken  up.  Per- 
haps the  most  striking  of  these  is  the  growth.  Not  only 
have  expenditures  increased  absolutely,  as  they  necessarily 
must  with  the  growth  of  population;  in  almost  every  de- 
partment of  government  and  municipal  enterprise  expendi- 
ture has  increased  far  more  rapidly  than  population.  Per 
capita  expenditures  have  doubled,  trebled  and  quadrupled. 
This  is  true,  of  course,  not  only  of  Cleveland ;  other  cities  in 
a  greater  or  less  degree  show  the  same  phenomenon. 

Along  with  this  constantly  increasing  cost  of  conducting 
the  city's  affairs  should  be  placed  the  periodical  efforts  to  ef- 
fect economy  and  "  retrenchment."  The  motive  for  such 
efforts  has  seldom,  if  ever,  been  an  a  priori  belief  that  the 
city  was  spending  too  much  money.  They  grew,  on  the 
contrary,  out  of  the  practical  condition  of  an  excess  of  ex- 
penditure over  receipts,  taxation  at  the  same  time  having 
usually  reached  the  maximimi  limit  allowed  by  law.  In 
1855,  following  a  period  of  greatly  increased  expenditures, 
a  general  demand  for  economy  appeared.  Citizens  insisted 
that  no  expense  shoiJd  be  incurred  "  not  absolutely  neces- 
sary to  carry  forward  the  machinery  of  municipal  govern- 
ment, and  preserve  the  faith  of  the  city."  ^  Some  reduc- 
tion was  effected;  but  in  1858*  the  Mayor  found  it  neces- 
sary to  admonish  the  Council  that  the  expenditures  of  the 
city  for  the  four  years  past  had  "  outstripped  the  home  en- 
terprise of  its  citizens  "  and  should  be  reduced.  Annual 
deficits  had  made  necessary  a  resort  to  loans  for  current  ex- 
penses. Disbursements  for  interest  in  1852  barely  ex- 
ceeded $1000.  In  1858  more  than  $45,000  was  paid  out  on 
this  account.    Convinced  that  no  amount  of  economy  would 
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keep  the  expenditures  within  the  revenue  from  a  low  maxi- 
mum tax  rate/  the  Council  appealed  to  the  Legislature, 
the  tax  rate  was  raised  and  permission  secured  to  fimd  a 
large  part  of  the  floating  debt. 

The  Civil  War  was  not  without  a  marked  effect  on  the 
city's  finances.  High  prices  of  labor  and  material  stopped 
all  improvements.'  PopiJation  rapidly  increased ;  commer- 
cial and  manufacturing  enterprises  prospered.  Per  capita 
expenditures  rose  from  i860  to  1865,  but  not  so  rapidly 
as  in  the  decade  following.  For  the  larger  part  of  the 
period  from  i860  to  1870  it  seems  to  have  been  possible 
to  keep  the  expenses  within  the  revenues.  The  following 
decade,  however,  witnessed  the  most  reckless  financial  man- 
agement in  the  city's  history. 

A  tendency  to  close  the  year  with  a  deficit  appeared  be- 
fore 1870.  In  1869  the  Mayor  deprecated  the  necessity  of 
having  to  borrow  money,  and  pay  interest  on  it,  to  meet  cur- 
rent expenses.*  From  this  time  until  1874  a  large  part  of 
the  cost  of  maintenance  and  operation  was  met  by  issuing 
bonds.*  From  November  i,  1869,  to  the  spring  of  1874 
over  a  million  and  a  half  of  bonds  were  issued  to  "pay  odds 
and  ends  of  unguarded  current  expenditures."  •  The  cause 
of  the  evil  was  not  far  to  seek,  and  the  remedy  was  a  sim- 
ple one,  though  requiring  a  tenacity  of  purpose  city  officiab 
seem  to  have  lacked.  "  The  most  aggressive  managers  of 
the  different  departments,"  said  Mayor  Payne,  reviewing 
in  1875  ^^^  conditions  of  the  five  years  previous,  "  fre- 
quently invaded  the  other  departments  and  appropriated 
their  revenues  without  being  brought  to  any  accoimtabil- 
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ity."  *  Such  irregularities  were  encouraged,  of  course,  by 
the  lack  of  an  adequate  system  of  accounts  and  reports. 
Conditions  are  clearly  revealed  in  the  Mayor's  recommenda- 
tion in  1874,  "  that  a  new  policy  be  inaugurated;  that  this 
year  we  spend  no  money  for  the  ordinary  purposes  of  the 
city  not  especially  provided  as  the  revenue  for  these  pur- 
poses." *  The  reform  movement  prevailed.  "  No  Coun- 
cil before  the  present  one,"  the  Auditor  declared,  "  has  ever 
adopted  the  theory,  or  insisted  on  the  practice,  of  having 
every  municipal  department  absolutely  restricted  in  its  ex- 
penditures for  each  year  to  the  revenues  accruing  during 
that  year."  •  The  law  was  complied  with  in  1874  and 
again  in  1875,  each  department  having  at  the  end  of  the 
latter  year  a  cash  balance, — in  all  departments  a  surplus  of 
$274,445.  So  unusual  was  the  enforcement  of  the  law  in 
this  respect  that  the  party  in  power  in  1874  was  suspected 
of  acting  for  political  effect.  But  when  in  the  following 
year  the  opposite  party  continued  the  policy,  the  political 
character  of  the  reform  was  subject  to  some  doubt.* 

The  "  new  policy "  inaugurated  in  1874  was  after  all 
far  from  being  the  complete  reform  that  official  reports  in- 
dicated. Breach  of  the  law  had  not  been  confined  to  the 
general  funds,  special  funds  also  being  overdrawn;  and  an 
observance  of  the  law  in  the  case  of  the  former  but  aggra- 
vated the  evil  in  the  latter.  Bonds  issued  for  special  street 
improvements  fell  due  before  assessments  had  been  made 
to  pay  them.  When  the  Council  failed  to  reissue  the  bonds 
the  Treasurer  was  obliged  to  choose  between  destroying  the 
city's  credit  and  taking  money  illegally  from  other  funds; 
he  chose  the  latter  as  the  lesser  evil.  In  the  three  years  pre- 
ceding 1877  an  average  of  $500,000  was  used  in  this  way.' 
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The  accounts  showed  everything  in  good  condition;  in  all 
regular  city  funds  a  credit  balance  appeared.  The  market 
fund  at  the  beginning  of  1877  contained  $91,118;  at  the 
close  of  the  year  $111,272.  Yet  when  the  market  house 
and  groimds  were  to  be  improved,  it  was  found  that  not  a 
dollar  existed  in  this  or  any  other  fund.* 

Once  more  retrenchment  became  the  watchword.  A 
similar  condition  existing  throughout  the  state  alarmed 
property  holders  who  sought  relief  in  the  Legislature.  An 
act  *  known  as  the  "  Burns  Law "  became  effective  in 
Cleveland,  December  ist,  1876.  Under  it  no  contract  in- 
volving expenditure  could  be  entered  into  or  any  appropria- 
tion made  by  the  Council  or  other  authority  unless  the 
Auditor  certified  that  the  money  required  was  in  the  treas- 
ury to  the  credit  of  the  proper  fund  and  not  appropriated 
for  any  other  purpose.  Although  it  was  argued  that  the 
act  did  not  apply  to  special  improvements,  it  was  strictly 
construed  in  Cleveland.  Reversing  the  customary  order  of 
procedure,  it  practically  stopped  all  sewer-building  and  street 
improvements.  By  1882  a  demand  for  repeal  or  modifica- 
tion became  general.  Though  admitted  to  be  theoretically 
good,  it  was  denoimced  as  practically  injurious  and  un- 
workable. "  It  has  served  a  good  purpose,"  the  City  En- 
gineer urged,  "  during  the  years  of  financial  depression  in 
restricting  improvements  which  were  not  called  for  and 
such  as  could  be  postponed  until  better  times,  but  now  that 
times  have  improved,  very  many  improvements  that 
have  been  laid  over  from  year  to  year  have  become  an  ab- 
solute necessity,  and  must  be  made,  or  the  city  will  suffer 
financially,  and  in  a  sanitary  way."  *     An  attempt  to  repeal 

1  City  Documents,  1877,  p.  30. 

s  Passed  Aoril  8.  1876.  •?%  O.  L..  126.    Bv  soecial  act  Cleveland  was 
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the  Burns  law  was  opposed  by  the  Council  in  1881/  but 
less  than  a  year  later  its  Committee  on  Legislation  re- 
ported a  bill  to  secure  the  repeal.*  A  proviso  was  secured 
that  in  Cleveland  funds  in  the  hands  of  the  Sinking  Fund 
Commissioners  of  1862,  when  set  apart  by  ordinance  for 
any  particular  purpose,  should  be  considered  as  money  in 
the  treasury.*  With  important  exceptions,  especially  in 
case  of  street  improvements,  the  principle  of  the  Bums  law 
still  obtains.* 

A  total  expenditure  in  1878  of  $3,585,429,  exclusive  of 
debt  payment,  was  reduced  to  $1,817,508  in  1880.  In  the 
period  from  1880  to  1885  many  departments  exhibit  a  per 
capita  expenditure  lower  than  existed  for  ten  or  fifteen 
years  before.  But  by  the  end  of  the  decade  the  pendulum 
had  swung  to  the  other  extreme,  and  again  "  the  exigencies 
of  the  general  financial  condition  of  the  city  "  absolutely 
required  "  the  most  stringent  economy."  ° 

Total  expenditures  for  city  government,  schools,  and  li- 
brary, as  presented  in  the  statistical  tables,  do  not  cover  the 
entire  cost  of  local  government.  The  county  as  a  separate 
unit  expends  nearly  two  millions  annually.  About  eighty- 
seven  per  cent  of  the  assessed  value  of  property  in  the 
county  lies  within  the  corporate  limits  of  the  city.  A  some- 
what smaller  percentage  of  county  expenditure  is  applied  to 
governmental  functions  duplicating  or  paralleling  the  work 
of  the  municipal  government.  Expenses  of  elections,  courts, 
finance  offices,  charitable  institutions,  etc.,  are  due  in  a  large 
degree  to  the  city.     It  would  make  for  greater  economy 

1  Council  Proceedings,  February  7,  1881. 

« Ibid.,  January  9»  1882. 

»  Act  Qf  January  19,  1882,  79  O.  L.,  55. 
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and  efficiency  if  the  county  proper  could  be  limited  to  the 
territory  outside  of  the  city,  as  is  the  case  with  St  Louis; 
or,  perhaps  it  would  be  even  more  practicable  and  desirable 
to  make  such  cities  as  Cleveland  and  Cincinnati  coterminous 
with  the  county,  unifying  their  governments  and  financial 
administration,  as  is  done  in  Philadelphia.  In  Boston  also 
there  are  no  separate  county  financial  authorities;  county 
and  city  budgets  are  one  and  the  same.*  A  movement  was 
actually  set  on  foot  by  the  Council  in  1889  *  to  have  the  city 
made  a  county  by  itself,  in  order  to  do  away  with  the  ex- 
pense of  a  double  set  of  officers,  it  was  alleged ;  but  nothing 
further  was  heard  of  the  resolution. 

§  51.  General  Government,  i.  Expenditures  on  accotmt 
of  the  Council  and  l^slative  offices  include  salaries  of 
coimcilmen  and  council  officials,  the  serving  of  notices  on 
property  owners,  stationery  and  other  miscellaneous  and  con- 
tingent expenses.  Salaries  of  Clerk  and  Council  have  always 
formed  the  bulk  of  legislative  expenditures.  At  first  the 
Clerk  received  $100  a  year  and  the  coimcilmen  $1  for  each 
meeting  attended,*  but  for  members  of  the  Council  this  was 
regarded  as  too  large  a  remuneration.*  A  law  enacted  by 
the  Legislature  in  1841  *  forbade  aldermen  and  councilmen 
to  receive  any  compensation  whatever,  and  provided  that 
no  officer  in  the  city  should  be  allowed  more  than  $200  in 
any  one  year  as  salary  or  compensation  of  any  kind.  This 
rule  persisted  for  nearly  a  decade,  the  Clerk  of  the  Council 
and  the  marshal  being  the  first  to  profit  by  its  repeal.     In 

^  Cf.  Report  on  the  Municipal  Revenues  of  Chicago,  by  Professor  C 
£.  Merriam  (Chica^,  1906),  pp.  41-42,  46,  51. 
«  Council  Proceedings,  December  16,  1889. 
»  Proceedings  of  the  Council,  March  4,  1837. 

*  Cleveland  Daily  Herald,  March  18,  1840. 

*  Act  passed  February  21,  1841,  39  O.  L.  A.,  66. 
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1850  each  of  these  officers  received  $400.^  The  Clerk's 
salary  had  risen  to  $1800  in  1875,  ^^  $2,000  in  1885,  and  to 
$2,500  in  1890;  it  is  now  $3,000.  Total  expenses  of  the 
Council  in  1893  *  were  $25,204.  From  this  they  were 
gradually  reduced  to  $18,206  in  1902.  The  new  Municipal 
Code  of  that  year  increased  the  number  of  councilmen  from 
twenty-two  to  thirty-two  and  fixed  a  maximum  salary  of 
$1,200  for  each  member.*  The  salaries  of  Cleveland  council- 
men  were  at  once  raised  to  the  maximum,  almost  doubling 
the  cost  of  the  Council.  In  1905  the  regular  expenses  of 
the  legislative  department  were  more  than  three  times  as 
large  as  in  1902.  Salaries  paid  to  coimcilmen  in  1902 
aggregated  $5,515;  in  1905,  $29,753;  and  in  1906  the  ap- 
propriation was  $40,400. 

2.  Under  the  first  city  charter  the  Mayor's  salary  was 
$300.  The  law  of  1841  reduced  it  to  $200,  at  which 
amount  it  seems  to  have  remained  until  after  1850.  In 
1875  it  was  $3,000,  under  the  Federal  Plan  $5,000,  and  it 
is  now  $6,000.  The  office  force,  contingent  and  other  ex- 
penses of  the  Mayor's  office  cost  about  $6,000  more.  Dur- 
ing the  period  of  the  Federal  Plan,  salaries  of  the  Mayor's 
Cabinet,  or  Board  of  Control,  together  with  its  clerks,  are 
included  in  the  expenses  of  the  Mayor's  office ;  and  general 
expenses  of  the  chief  administrative  officer,  the  Director  of 
Public  Works,  are  tabulated  as  "  other  executive  offices." 
In  the  same  way  are  treated,  under  the  new  Code,  the 
Board  of  Public  Service,  with  its  clerks  and  general  ex- 
penses. Practically  no  increase  in  the  cost  of  executive 
offices  has  occurred  since  1893. 

*  Daily  Herald^  March  18,  1850.     The  street  supervisor  was  allowed 
ioTty  per  cent  of  the  poll  tax  collected.    This  dn  1850  yielded  $505.65. 


Digitized  by 


Google 


126  THE  FINANCES  OF  CLEVELAND  [460 

3.  Expenses  of  the  legal  department  consist  almost 
wholly  of  the  salary  of  the  Corporation  Counsel,  or  Solici- 
tor, his  assistants  and  office  force.  In  the  earlier  years 
counsel  was  employed  for  each  special  piece  of  litigation 
arising.  The  legal  department  of  the  government  first  be- 
came prominent  in  the  decade  1870-1880,  when  a  vast 
amount  of  litigation  arose  over  special  assessments.  With 
the  Federal  Plan  the  cost  of  this  department  increased  but 
slightly.  The  new  Code  has  entailed  increased  expendi- 
tures incident  to  the  interpretation  of  a  new  and  imfamiliar 
body  of  law.  It  also  added  the  duties  of  Police  Prosecutor 
to  the  duties  of  the  City  Solicitor,  necessitating  a  much 
larger  force.* 

4.  Expenditures  for  finance  offices  obviously  include  salaries 
of  Auditor  and  Treasurer,  their  assistants  and  office  force, 
and  general  office  expenses.  The  Department  Examiner's 
salary,  commissions  to  foreign  banks,  and  salaries  of  the 
Board  of  Equalization  and  Assessment  in  certain  years,  are 
also  included.  Salaries  of  the  Board  of  Review  are  now 
paid  by  the  county.  In  Bulletin  50*  little  or  nothing  is 
reported  as  cost  of  assessment  and  collection  of  taxes  in 
Cleveland  and  other  Ohio  cities.  Technically  this  is  cor- 
rect. It  is,  however,  an  example  of  the  way  in  which  legal 
fictions  vitiate  the  value  of  financial  statistics.  County 
officers  in  charge  of  tax  assessment  and  collection  have  hith- 
erto received  for  their  services  a  percentage  of  all  taxes 
collected  in  the  county.  Tax  receipts  as  contained  in  the  re- 
ports of  the  City  Auditor,  Board  of  Education  and  Library 
Board  are  always  net,  fees  for  collection  having  been  de- 
ducted.    Qearly  these  deductions  are  a  part  of  the  cost  of 
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auditor  and  treasurer,  together  with  the  tax  inquisitor's 
fees,  deducted  from  tax  collections  for  city  purposes,  have 
been  included  in  1894  and  thereafter  with  the  receipts  from 
taxes  and  other  sources  and  are  likewise  charged  to  the 
finance  offices  of  the  city.  In  this  way  a  closer  approxi- 
mation of  the  taxpayer's  real  burden  for  local  government 
is  reached.  Financial  administration  is  the  largest  item 
in  the  cost  of  general  government 

5.  Elections  have  entailed  an  expenditure  about  equal 
to  that  for  the  legislative  department.  A  portion  of  the 
salaries  of  permanent  election  officers  is  paid  by  the  county. 
The  chief  expense  is  on  account  of  the  large  body  of  offi- 
cials employed  on  election  and  registration  days.  Outlay 
for  portable  election  booths,  with  the  additional  expense  of 
care  and  storage,  has  been  a  considerable  item  in  recent 
years. 

6.  Expenditures  for  public  printing  vary  greatly  from 
year  to  year,  depending  largely  on  the  amount  of  business 
carried  on  by  the  various  departments  requiring  official  ad- 
vertising. In  1875  $19,266, — $16,081  of  which  was  for 
advertising, — was  paid  for  printing.  Apparently  this  figure 
was  not  reached  again  until  1903.  State  laws  determine 
to  a  very  large  degree  this  class  of  expense.  The  large  in- 
crease in  1903  was  caused  by  the  new  Code,  which  re- 
quired the  publication  of  ordinances  and  resolutions  in 
three  newspapers,  increasing  the  cost  from  $5,000  to  $35,- 
000  a  year. 

7.  Expenditures  for  public  buildings  and  lands,  so  far 
as  the  general  government  is  concerned,  relate  almost  ex- 
clusively to  the  City  Hall.  Prior  to  1875  city  offices  oc- 
cupied rented  quarters  in  different  parts  of  the  city.  In 
1874  a  building  much  larger  than  was  needed  for  city 
purposes  was  leased  at  a  cost  of  $43,000  per  annum.  It 
was  hoped  that  by  sub-letting  space  for  stores  and  offices  a 
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substantial  oflFset  to  this  enormous  rent  might  be  secured, 
but  the  hope  was  not  realized.  The  net  cost  of  the  build- 
ing to  the  city  has  probably  averaged  $40,000  a  year  from 
1875  to  1906/  Expenses  include  fuel,  light,  supplies,  re- 
pairs, and  salaries  of  employees,  in  addition  to  the  largest 
items, — rent  and  taxes.  The  land  and  building  constitu- 
ting the  City  Hall  property  were  purchased  by  the  city 
in  1906.*  Agitation  for  a  new  city  hall  resulted  in 
1892  in  the  establishment  of  a  City  Hall  Sinking  Ftmd.* 
Legislation  in  1898  *  authorized  an  issue  of  $1,500,000 
bonds  and  provided  for  a  bi-partisan  commission  to  secure 
land  and  to  erect  and  furnish  a  city  hall.  To  January 
I,  1906,  nearly  a  million  dollars  had  been  expended  in  ac- 
quiring the  land  and  arranging  preliminaries.  Progress 
is  now  at  a  standstill  owing  to  a  lack  of  funds,  an  issue 
of  $300,000  bonds  to  provide  funds  for  beginning  the  foun- 
dations having  failed  to  receive  the  necessary  popular  ap- 
proval in  a  special  bond  election  October,  1906.  The  build- 
ing when  completed  will  have  cost  approximately  $3,- 
000,000. 

A  scheme  of  public  buildings  known  as  the  "  Group 
Plan  "  has  attracted  much  attention.  In  1899,  5"  view  of 
the  fact  that  at  least  four  important  public  buildings  were 
soon  to  be  erected,  the  Chamber  of  Commerce  took  up  a 
project  for  securing  architectural  unity.  An  act  of  the 
Legislature  *  give  the  Governor  of  the  state  power,  when 
requested  by  the  city  of  Cleveland,  to  appoint  a  board  of 
experts  to  control  "  the  size,  height,  style  and  general  ap- 
pearance "  of  county  and   municipal  buildings  "  for  the 

^Annual  Reports,  i8$>7,  p.  iioi.  *  Cf.  §  95- 

« Infra,  §  98. 

*  Act  of  April  19,  1898,  93  0.  L.,  549. 

»  Act  of  May  6,  1902,  95  O.  L.,  879. 
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purpose  of  procuring,  in  their  location  and  erection,  the 
greatest  degree  of  usefulness,  safety  and  beauty."  A  Fed- 
eral building  is  in  process  of  construction  at  a  cost  of  $3,- 
000,000.  A  union  station  is  also  a  part  of  the  "  Group 
Plan."  A  city  hall,  county  building,  and  public  library 
building  will  cost  about  $6,000,000.  The  total  expendi- 
ture for  land,  buildings  and  improvements  is  estimated  at 
nearly  $14,000,000,  exclusive  of  the  Government  building 
and  the  union  station.* 

8.  Expenditure  for  courts  has  usually  been  treated  in 
relation  to  the  function  of  protection  to  life  and  property. 
It  seems  more  accurate  on  the  whole,  however,  to  follow 
the  census  classification  and  regard  the  courts  as  a  part  of 
general  government.  Courts  of  two  kinds  are  maintained 
by  the  city,  namely,  the  police. court  and  the  courts  of  the 
justices  of  the  peace.  For  a  short  time  the  city  possessed  a 
court  of  a  higher  rank  than  the  police  court.  A  court  of 
record  was  created  by  the  General  Assembly  in  1873,  known 
as  the  Superior  Court  of  Cleveland,  which  consisted  of 
three  judges  elected  by  the  people  for  a  period  of  five 
years.  It  had  jurisdiction  in  civil  cases  and  was  clothed 
with  the  same  powers  as  the  court  of  common  pleas,  within 
the  limits  of  the  city.  The  judges  received  $2,500  from  the 
state  and  $2,000  from  the  city.  To  meet  the  expense  of  the 
Superior  Court  the  Council  was  authorized  to  levy  a  gen- 
eral property  tax." 

Salaries  of  judges  and  justices,  and  of  court  officers  and 
clerks,  are  the  main  items  of  expense.  Judges  and  officers 
of  the  police  court  are  paid  partly  by  the  county.*     Under 

>  Vide  article  by  E.  C  Baxter,  Review  of  Reviews,  vol.  31  {iQosV  W- 
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police  court,  witnesses'  and  jurors'  fees,  and  transportation 
of  prisoners,  figure  as  expenses.  Office  rent  for  the  justices 
and  the  usual  office  expenses  of  both  courts  are  smaller 
items. 

The  cost  of  the  judicial  function  has  not  kept  pace  with 
population.  At  present  expenditures  are  also  low  as  com- 
pared with  those  of  other  cities. 

9.  Costs  of  court  and  judgments  against  the  city,  al- 
though a  constant  factor  in  the  budget,  vary  greatly  in 
amount  from  year  to  year.  The  budget  and  financial  re- 
ports incorporate  these  costs  in  the  maintenance  of  the  Soli- 
citor's office,  but  the  two  are  kept  distinct  in  this  study,  for 
obvious  reasons. 

10.  From  1876  to  1893  ^^^  expenses  of  general  govern- 
ment are  reported  in  a  single  amount  without  analjrsis. 
Prior  to  1875  nothing  is  given  but  the  items  of  the  gen- 
eral fund,  often  several  hundred  in  number.  These,  how- 
ever, could  be  redistributed  to  the  several  offices,  were  it  not 
for  a  grouping  of  the  pay-rolls  in  one  lump  simi.  More- 
over, the  general  fund  before  1870  was  drawn  upon  for  a 
part  of  the  cost  of  street  lighting,  care  of  bridges,  health 
department  and  other  municipal  expenses.  Caution  should, 
therefore,  be  used  in  dealing  with  the  totals  prior  to  1870. 
Nevertheless,  the  course  of  expenditures  for  general  govern- 
ment is  instructive.  The  average  per  capita  expense  for 
the  quinquennial  period  1846-50  was  $0.11;  from  this  it 
steadily  rose  to  $1.49  in  1871-75.  The  retrenchment  and 
economy  forced  on  the  city  in  the  following  decade  brought 
it  down  to  $0.76.  In  the  period  1886-90  the  figures  stand 
at  $0.91 .  No  appreciable  change  occurred  under  the  Federal 
Plan,  the  per  capita  cost  being  $0.92  in  1901.  An  insistent 
claim  of  Mayor  McKisson  that  the  cost  of  government  as 
compared  with  population  had  been  greatly  reduced  by  the 
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Federal  Plan^  was  without  foundation.  A  part  of  his 
error  may  be  accounted  for  by  the  greatly  exaggerated  esti- 
mate of  population  that  he  used.  Credit  may,  perhaps,  be 
given  to  the  centralized  administration  for  keeping  the 
growth  of  expenditures  from  exceeding  the  increase  of 
population.  Since  1902  a  tendency  toward  a  rapid  per 
capita  increase  is  evident. 

§  52.  Police.  The  two  principal  functions  grouped  un- 
der the  caption  "  protection  to  life  and  property  "  are  the 
police  and  fire  departments.  These  two  are  among  the  first 
objects  to  call  for  public  expenditure. 

The  police  fund  was  established  in  1854;  up  to  that  time 
salaries  of  marshals  and  nightwatchmen  had  been  paid  from 
the  general  fund.  In  1854  the  total  expense  for  police  was 
only  $7,554.  The  immediate  effect  of  union  with  Ohio  City 
and  reorganization  of  the  police  force  under  state  laws* 
was  a  disbursement  increased  to  $17,639  in  1855;  from 
this  date  until  the  Civil  War  no  further  increase  occurred. 
The  War  increased  expenses  in  two  ways.  Advance  in 
the  cost  of  living  made  it  necessary  to  pay  higher  wages. 
By  reason  of  frequent  rimiors  of  raids  and  incendiary  at- 
tempts planned  by  refugees  in  Canada  the  force  was  aug- 
mented.* 

A  law  of  1866  established  a  Board  of  Metropolitan 
Police  Commissioners  *  and  removed  the  police  fund,  with 
the  tax  levy  for  its  support,  from  the  control  of  the  Council. 
A  board  of  four  commissioners,  appointed  by  the  Governor 
of  the  state,  assimied  full  management  of  the  police  func- 
tion.    The  purpose  of  this  change  is  not  clear,  although  the 

*  Mayor's  Message,  Annual  Reports,  1898,  p.  xi. 
2  Act  passed  April  17,  1854,  52  O.  L.,  47. 

»  City  Documents,  1864-65,  p.  7. 

*  Act  passed  April  5,  1866,  63  O.  L.,  104.       . 
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Mayor  who  was  made  an  ex-ofUcio  member  of  the  board 
was  assured  that  it  would  prove  to  be  worth  while.*  Fric- 
tion at  once  arose.  In  two  years  the  Legislature*  abol- 
ished the  board  and  all  its  powers  were  vested  in  the  Mayor, 
pending  the  election  of  a  board  of  commissioners  by  dis- 
tricts, "as  more  in  accordance  with  the  principles  of  our 
elective  government."  ^  Only  a  moderate  increase  in  the 
force  of  the  department  and  its  expenditures  occurred  un- 
til 1872.  In  that  year  the  law  was  again  changed,*  en- 
trusting the  government  of  the  force  to  a  Board  of  Police 
consisting  of  four  elective  commissioners  and  the  Mayor. 
A  force  of  eighty-seven  men  in  1870  was  increased  to  one 
hundred  and  forty-four  in  1872.  Expenditure  was  nearly 
doubled.  Dissatisfaction  and  distrust  were  rife.  Mayor 
Payne  publicly  accused  °  the  police  of  being  in  league  with 
thieves  and  criminals.  "  Detectives  from  other  cities,"  he 
declared,  "  refuse  to  consult  with  our  force  lest,  forewarned, 
thieves  or  receivers  of  stolen  goods  may  have  time  to  hide 
them."  Again  the  General  Assembly  was  appealed  to,  and 
a  new  statute  •  governing  the  Police  Board  was  enacted. 
By  this  act  also  the  Board  of  Health  was  abolished  and  its 
functions  transferred  to  the  Police  Board.  The  law  of  1876 
created  a  Contingent  Fund  to  be  controlled  solely  by  the 
Police  Board  and  used  for  expenses  not  otherwise  pro- 
vided for.  It  was  to  accrue  from  service  of  writs  and  mar- 
shal's fees.^ 

The  cost  of  maintaining  the  department  in  1887  was  de- 

» City  Documents,  1866,  p.  8. 

*  Act  of  Aortl  2.  1868,  6s  O.  L.,  45. 
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scribed  as  "extraordinarily  heavy. "  ^  The  salaries  of  the  force 
had  been  increased  by  act  of  the  Legislature.*  In  the  same 
year  also  a  police  patrol  system  had  been  established,  add- 
ing to  the  expenses.  Under  the  Federal  Plan  expenses  of 
maintenance  gradually  rose  from  $294,628  in  189 1  to  $426,- 
141  in  1902.  In  1899  a  campaign  was  launched  for  a 
greatly  increased  police  force,  the  main  argument  appar- 
ently being  that  Cleveland  did  not  have  as  many  patrolmen 
as  other  cities  of  the  same  population.  To  a  force  con- 
sisting of  355  men  the  Superintendent  of  Police  desired 
to  add  200  patrolmen  the  next  year,*  though  for  immedi- 
ate additions  no  funds  were  available.*  Under  the  new 
Municipal  Code  the  Board  of  Public  Safety  administers  the 
finances  of  the  police  department.  In  its  report  for  1904 
the  Board  declares  that  "  the  police  department  was  never 
large  enough  to  compare  in  size  with  other  large  cities."  ^ 
On  January  i,  1905,  the  police  force  consisted  of  514  mem- 
bers, which  the  department  wishes  to  increase  to  1000  as 
rapidly  as  possible.' 

Police  pensions  have  come  to  add  materially  to  the  cost 
of  this  service  in  cities  of  over  100,000  population.^  Rel- 
atively few  of  the  smaller  cities  maintain  any  pension  sys- 
tems at  all.  The  law  establishing  a  Metropolitan  Police 
Board  provided  for  a  "  police  life  and  health  insurance 

"^  Report  of  the  Board  of  Police  Commissioners,  Annual  Reports, 
1887,  p.    82. 

2  Act  of  March  18,  1887,  84  O.  L.,  no. 

»  Annual  Reports,  1899,  p.  695. 

*  Council  Proceedings,  August  21,  1899. 

» Ibid.,  1904,  p.  482. 

«  Annual  Report  of  the  Chief  of  Police,  1905,  p.  12. 

T  Expenditures  for  the  police  department,  as  given  in  the  Appendix, 
include  payments  for  pensions;  the  City  Auditor's  report  has  not  done 
so  until  recently. 
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fund,"  made  up  of  income  arising  from  extraordinary 
services  of  the  police  force,  and  from  the  sale  of  un- 
claimed property.  It  was  managed  by  a  board  of  trus- 
tees. In  1881  the  Life  and  Health  Fund  was  abolished  and 
a  Police  Pension  Fund  established.^  The  new  fund  re- 
ceived the  balance  of  the  old  one  and  was  to  be  kept  up 
chiefly  by  one-third  of  moneys  from  all  sources  not  other- 
wise disposed  of  by  law,  one-third  of  all  money  collected 
by  the  police  court  for  the  work  of  the  police  in  serving 
writs,  witness  fees  and  fines  imposed  on  members  of  the 
force  for  violating  rules.  The  income  of  the  contingent 
fund  was  thus  much  reduced.  A  board  of  nine  trustees 
managed  the  fund,  two  of  them  being  elected  by  the  police 
force  from  their  own  number.  The  reorganization  of  the 
various  departments  in  1891  left  the  Police  and  Firemen's 
Pension  Funds  unaffected.*  The  law  now  provides  a  Board 
of  Trustees  consisting  of  the  Board  of  Public  Safety  and 
five  members  of  the  department,  elected  by  the  members. 
The  Council  may  provide  for  the  fund  by  a  tax  levy  not  ex- 
ceeding three-tenths  of  a  mill.  If  not  provided  for  in  this 
way,  an  equal  amount  is  taken  from  the  liquor  tax.  The 
resources  of  the  fund  also  accrue  from  fines  on  members 
of  the  department;  from  rewards,  gifts,  etc,  for  extraor- 
dinary services;  from  unclaimed  property  and  money; 
from  bequests  and  from  assessments  on  members  volun- 
tarily agreed  to.* 

§  53-  Pi'f"^  Service.  A  very  large  part  of  the  total  ex- 
penditure of  the  village  and  the  city  under  the  charter  of 
1836  was  for  fire  protection.  One  of  the  imperative  duties 
of  the  trustees  of  the  village  was  to  "cause  a  good  and 


Digitized  by 


Google 


469]  EXPENDITURES  I35 

treasury/  In  1829  a  fire  engine  was  purchased. at  an  ex- 
pense of  $285,  a  treasury  order  being  issued  in  payment, 
and  this  was  regarded  as  such  unwarranted  extravagance 
that  the  trustees  i:esponsible  for  it  failed  of  re-election.' 
By  1843  ^^  became  necessary  in  some  way  to  reduce  the 
expenditures  for  fire  protection,  which  had  **  fallen  with  a 
heavy  weight  upon  the  resources  of  the  city."  *  The  Legis- 
lature came  to  the  assistance  of  the  city  by  exempting  fire- 
men from  military  duty,  from  labor  on  the  highways,  and 
from  serving  as  jurors/  In  1847  *  ^^^^  fireman  was  paid 
$1  a  day  in  city  orders  for  his  services  on  "  parade  days," 
or  about  $0.62^  in  cash.  In  view  of  the  privileges  of  fire- 
men it  was  suggested  that  the  cost  of  the  department  could 
be  reduced  if  those  orders  could  be  brought  to  par.*  No 
reduction  was  effected,  the  annual  expenditure  rising  stead- 
ily tmtil  in  1870  it  reached  for  the  first  time  $100,000.  The 
rapid  rise  at  this  time  was  attributed  to  the  growth  of  the 
city  and  an  increase  of  property  in  need  of  fire  protection,' 
but  when  two  years  later  it  reached  $228,346  this  explana- 
tion was  regarded  as  insufficient.  "  I  cannot  resist  the 
conviction,"  said  the  Mayor,  **  that  some  of  this  outlay 
should  have  been  dispensed  with  or  postponed."  *  In  three 
years  $200,000  had  been  transferred  to  the  fire  fund,  and 
yet  in  1873  $95,760  belonging  to  other  departments  had 

1  Cleveland  Herald,  Aus^ust  22,  1820. 

2S.  O.  Griswold,  "Corporate  Birth  and  Growth  of  Cleveland,"  West- 
ern Reserve  and  N.  O.  Hist  Society  Tracts,  vol.  ii,  no.  62,  p.  301. 

•  Inaugural  Address  of  Mayor  Starkweadier,  Daily  Herald,  March 
19,  1844. 

^  Act  of  March  13,  1843,  41  0.  L.,  loi. 

B  Ordinance  passed  June  29,  1840;  r^ealed  August  .31,  1847. 

•  Daily  Herald,  March  15,  1847. 

^  Report  of  Chief  Engineer,  City  Documents,  1870,  p.  78. 

•  City  Documents,  1873,  p.  22. 
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been  appropriated.  Evidently  the  fire  department  had  a 
manager  of  the  "aggressive"  type,  who  had  caused  so  much 
trouble  with  the  finances.*  Investigations  by  a  special  com- 
mittee of  the  Council  resulted  in  a  state  law  transferring  the 
fire  department  from  the  Council  Committee  on  Fire  and 
Water  to  a  Board  of  Fire  Commissioners,  consisting  of  five 
members  appointed  by  the  Mayor  and  Coimcil.'  The  new 
administration  was  able  to  effect  a  reduction  of  twenty-five 
per  cent  in  the  expenses  without  reducing  the  equipment  or 
diminishing  the  protection  to  the  large  amount  of  new 
territory.*  A  supplementary  act  in  1874  made  the  Mayor 
and  the  chairman  of  the  Council  Committee  on  Fire  and 
Water  members  of  the  board.*  A  check  was  placed  on  its  ex- 
penditures by  requiring  a  vote  of  a  majority  of  the  members, 
taken  by  yeas  and  nays  and  entered  on  the  minutes.  For  con- 
tracts involving  more  than  $500  the  approval  of  the  Council 
had  to  be  secured  and  the  award  made  by  competitive  bid- 
ding. These  financial  powers  were  left  unaltered  by  a  rad- 
ical change  in  the  composition  of  the  board  in  1876.°  The 
Mayor  was  dropped,  the  Chairman  of  the  Council  Com- 
mitte  on  Fire  and  Water  retained  and  four  resident  free- 
holders were  elected  annually  for  a  term  of  four  years.  The 
board  elected  its  own  president  and  appointed  as  secretary 
some  one  not  a  member  of  it.  The  reason  for  making  the 
board  elective  at  this  time  is  not  apparent.  During  the  year 
1875  severe  retrenchment  had  been  effected,  the  total  ex- 
penditure being  but  $149,895.  For  the  first  time  in  the  his- 
tory' of  the  paid  fire  department  the  year  was  closed  with- 
out debt.'     A  saving  of  $12,000  a  year  had  been  effected 

1  Supra,  p.  120.  «  Act  passed  April  29,  1873,  70  O.  L.,  188. 

»  City  Documents,  1874,  p.  xxii. 
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by  dismissing  twenty-eight  "  stationary "  men  and  sub- 
stituting fifty-six  "  minute  men  "  at  $240  per  annum. 

For  some  years  the  Board  of  Underwriters  had  paid  a 
salary  of  $280  a  month  to  a  Protection  Company,  but  in 
•  the  spring  of  1877  this  support  was  withdrawn  and  the 
company  disbanded. 

Expenditures  could  not  be  kept  for  a  long  time  at  the 
point  to  which  they  were  reduced  in  1880  and  1881 ;  the 
Board  soon  felt  its  facilities  to  be  inadequate.  In  1887  it 
reported  to  the  Council  that  while  the  best  authorities 
agreed  there  should  be  one  company  to  each  square  mile 
of  territory,  Cleveland  had  only  fifteen  stations  for  twenty- 
seven  square  miles. 

The  organization  of  the  Board  was  changed  again  in 
1886.  The  Mayor  was  returned  as  president,  and  the  chair- 
man of  the  Committee  on  Fire  and  Water  of  the  new  Board 
of  Aldermen  added,  making  seven  members  in  all.  When 
the  Federal  Plan  abolished  the  board  of  commissioners  in 
189 1,  the  expenditures  of  the  department  were  $286,852;  in 
1901  they  had  increased  to  $633,805.  Under  the  manage- 
ment of  the  Board  of  Public  Safety  the  figures  will  prob- 
ably reach  $700,000  in  1907. 

Just  as  in  the  police  department,  a  part  of  the  increase 
may  be  attributed  to  liberal  provisions  for  pensions.  A 
voluntary  Fire  Relief  Association  was  organized  in  1868, 
supported  by  initiation  fees,  monthly  dues  from  firemen  * 
and  donations  from  the  public.  In  1880  the  work  of  the 
private  association  was  supplemented  by  a  relief  fund  for 
disabled  firemen,*  consisting  of  a  part  of  the  tax  on  the 
gross  receipts  of  foreign  insurance  companies.  By  the  ori- 
g-inal  law  the  fund  was  in  control  of  a  board  consisting  of 
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the  Mayor  and  the  Board  of  Fire  Commissioners.  An 
amendment  in  1883  enlarged  the  body  by  the  addition  of 
two  persons  elected  by  the  department  from  its  own  mem- 
bers ;  ^  other  minor  changes  were  made  in  the  board  in  1886 
and  1890.* 

Special  pension  acts  had  become  numerous  in  the  state 
in  1902,  when  a  general  act  was  passed  *  providing  police, 
fire  and  sanitary  pension  funds  by  taxation.  The  Council  is 
authorized  to  levy  not  more  than  three-tenths  of  a  mill  for 
the  firemen's  pension  fund,  and  in  case  it  neglects  to  provide 
sufficiently  by  tax  levy,  an  amount  equal  to  the  maximum 
can  be  taken  from  the  proceeds  of  the  liquor  tax.  The  new 
Code  retains  the  law  of  1902  and  also  gives  the  Council 
power  to  provide  from  the  fire  or  police  funds  for  relief  of 
members  temporarily  or  permanently  disabled  in  discharge 
of  their  duty.*  Annual  payments  in  Cleveland  amount  at 
present  to  about  $60,000.  Only  four  other  cities  in  the 
country  make  so  liberal  a  provision  in  this  respect* 

§  54.  Protection  to  Life  and  Property, — Conclusion, 
Other  minor  expenditures  fall  under  protection  to  life  and 
property.  An  armory  to  accommodate  the  Ohio  National 
Guard  was  erected  in  1879,  the  Legislature  having  author- 
ized the  Council  to  levy  a  tax  of  three  mills  and  make  a 
temporary  transfer  of  funds  from  the  market  to  the  armory 
fund.*     Under  a  special  act '  of  the  next  year  was  organ- 

1  Act  passed  March  29,  1883,  80  O.  L.,  86. 

«  Acts  of  April  30,  1886  (83  O.  L.,  108),  and  April  18,  1890  (87  0. 
L.,  1227). 
»  Act  of  April  23,  1902,  95  O.  L.,  223. 
*  §  155. 
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ized  a  Catling  Gun  Battery,  subject  to  the  Mayor's  call  in 
case  of  riot  or  insurrection.  Later,  for  a  period  of  years 
— 1894  to  1901 — ^the  city  bore  the  expense  of  janitor  ser- 
vice for  the  armory.  Small  amounts  have  occasionally 
been  spent  on  cattle  and  dog  pounds.*  The  "  inspection 
fund"  in  the  municipal  accounts  relates  solely  to  the  cost  of 
inspecting  the  street  improvement  work  done  at  the  expense 
of  private  parties.  Expenses  of  the  building  inspector* 
and  smoke  inspector  are  included  here,  so  far  as  they  can 
be  determined  from  the  Auditor's  report. 

The  total  per  capita  expense  for  protection  of  life  and 
property  varies  directly  with  the  size  of  a  city.  The  Bureau 
of  the  Census  divides  into  four  groups  the  one  hundred  and 
fifty-one  cities  of  the  United  States  having  a  population  of 
over  30,000,  placing  in  Croup  I  the  fourteen  cities  with  over 
300,000;  in  Croup  II,  the  twenty-five  cities  of  100,000  to 
300,000;  in  Croup  III,  the  forty-five  cities  between  50,000 
and  100,000;  and  in  Croup  IV,  the  sixty-seven  with  a  popu- 
lation between  30,000  and  50,000.*  The  per  capita  expense  of 
protection  to  life  and  property  in  Croup  I  was  in  1904 
$4.41;  in  Croup  II,  $3.06;  in  Croup  III,  $2.58,  and  $2.31 
in  Croup  IV.     Although  Cleveland  in  population  falls  in 

^  Expenses  incurred  on  account  of  pounds,  being  paid  from  the  gen- 
eral fund,  cannot  be  tabulated  separately.  Cattle  pounds  in  1876  cost 
$4,884  and  dog  pounds  $1,573.  "The  large  tracts  of  unoccupied  lands 
withan  the  city  limits,  upon  which  the  owners  of  cattle  in  every  part  of 
the  city  claim  and  exercise  the  right  (not  legal)  to  pasture  them,  neces- 
sitate the  employment  by  the  city  oi  a  large  force  of  keepers  to  pre- 
vent tbese  animals  from  making  depredations  upon  improved  property.'' 
(Report  of  the  Board  of  Improvements,  C«7y  Documents,  1876,  p.  87.) 

*  The  department  of  building  inspection  was  created  in  1888.  Its  ex- 
penses in  1889  were  $5,264;  in  1904,  $8,271.  A  boiler  inspector  receives 
$1,500  a  year.    The  sealing  of  weigbts  and  measures  costs  about  $2,500. 

•  In  the  following  pages  "  Group  I,  Group  II,  etc.,"  will  have  refer- 
ence to  ^is  arrangement. 
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Group  I,  her  expenditures  under  this  head  averaged  in  the 
period  1901-1905  but  $2.91,  or  $0.15  lower  than  the  aver- 
age for  Group  II. 

Reference  to  the  diagram  *  will  show  that  the  largest  re- 
lative growth  of  expenditures  occurred  before  1875.  Be- 
ginning in  1846-50  at  $0.20  for  each  person  in  the  city, 
$2.59  was  reached  in  1871-75.  Severe  economy  effected  a 
noticeable  reduction  in  the  following  decade.  In  1896-1900 
almost  exactly  the  level  of  1871-75  reappeared,  and  this,  it 
is  noteworthy,  is  exactly  the  figure  for  Group  III  in  1904. 
The  present  tendency  is  toward  a  rather  rapid  increase. 

§  55.    Health    Department,      Public    expenditures    for 
health  protection  apparently  began  in  1832  when  an  epi- 
demic of  "  Indian  cholera  "  visited  Cleveland  and  other  lake 
towns.     For  this  emergency  a  temporary  board  of  health 
was  created.     Until   1850  the  few  dollars  treated  as  ex- 
pense of  the  health  department  were  for  "  removing  nuis- 
ances," the  burial  of  dead  animals,  etc.    From  fear  of  an  epi- 
demic of  some  sort,  in   1850  enlarged  corporate  powers 
were  secured  from  the  Legislature,^  whereby  the  Council 
could  establish  a  board  of  health  with  adequate  authority, 
not  only  to  enforce  sanitary  measures,  but  to  collect  costs 
from  owners  of  property.    Accordingly  a  Board  of  Health 
of  three  members  was  appointed,  clothed  with  the  usual 
powers  and  given  charge  of  the  hospitals.*     Apparently 
little  was  done  by  this  board.     An  Asiatic  cholera  scare  in 
1867  caused  a  great  effort  to  "  clean  up."     Alleys  and  gut- 
ters used  as  a  place  of  deposit  for  garbage  and  other  house- 
hold waste  were  "  always  filthy  and  offensive,"  but  under 
the  stimulus  of  the  cholera  scare  they  were  cleaned  in  some 

^Infra,  Appendix  E. 
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quarters  of  the  city  "  as  often  as  three  times  a  month."  * 
Regular  expenditures  for  the  health  department  begin  in 
1867  with  the  reorganization  of  the  Board  of  Health  under 
a  general  law.*  Six  members  were  appointed  by  the  Coim- 
cil,  the  Mayor  being  ex-ofUcio  president.  An  annual  re- 
port had  to  be  made  to  the  Council,  although  in  matters  of 
expenditure  the  Board  was  not  subject  to  it. 

Increased  expenditure  in  1873  and  1874,  due  to  an  ef- 
fort to  stamp  out  smallpox  and  escape  another  threatened 
epidemic  of  Asiatic  cholera,  was  followed  by  the  abolition 
of  the  Board  of  Health;  it  was  made  a  part  of  the  police 
department.*  Expenditures  were  greatly  reduced,  but  the 
change  was  denounced  as  an  attempt  to  make  political  capi- 
tal of  the  city's  health  department.*  By  1880  the  consider- 
ation that  sanitary  measures  should  be  handled  by  a  board 
having  special  knowledge  and  training  in  sanitary  science 
gained  the  ascendency.*  The  General  Assembly  then  re- 
established the  Board  of  Health,  as  it  existed  prior  to 
1876,*  making  it  largely  a  body  of  physicians.  It  was 
now  once  more  independent  of  the  city's  finance  officers,  the 
Council  having  only  the  power  of  approving  its  contracts. 
Though  the  Federal  Plan  again  nominally  subordinated  the 
health  department  to  the  police  department,  the  independ- 
ence and  efficiency  of  the  Board  was  not  impaired.  The 
Code  of  1902  created  a  separate  Department  of  Public 
Health. 

Expenses  of  general  administration  in  1905  amoimted  to 

1  Report  of  Health  Oflkcr,  City  Documents,  1867,  p.  73- 

«  Act  passed  March  29,  1867,  64  O.  L.,  76. 

»  73  O.  L.,  47. 

*  Citv  Documents.  1876.  0.  41. 
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$15,288;  $14,923  were  used  for  "medical  services"  and 
medical  supplies.  The  largest  item  was  $27,466, — ^the  pay- 
roll of  the  r^^lar  sanitary  police.  Inspection  of  food  pro- 
ducts and  plumbing  received  $22,940.  Including  the  pen- 
sion pay-roll,  the  total  health  department  expenditures  in 
1905  were  $87,691:  for  1907  the  revised  estimate  was 
$144,550.  Extraordinarily  heavy  expenses  in  1901  and 
1902  were  caused  by  an  outbreak  of  smallpox. 

Sanitary  police  were  first  authorized  in  1886,*  the  num- 
ber being  limited  to  one  for  each  fifteen  thousand  inhabit- 
ants and  their  salary  to  $780.  The  total  number  employed 
in  1904  was  twenty-four.  Following  the  example  of  the 
police  and  fire  departments,  a  sanitary  pension  fund  for 
Cleveland  was  established  in  1896.*  This  law  was  super- 
seded by  the  general  act  of  1902,*  providing  for  fire,  police 
and  sanitary  pension  fimds.  Income  accrues  from  a  gen- 
eral tax  limited  to  one-thirtieth  of  a  mill,  fines  imposed  on 
members  of  the  force,  penalties  for  violations  of  laws  and 
ordinances  the  enforcement  of  which  is  entrusted  to  the 
health  department,  fees  and  licenses  collected,  gifts  and  vol- 
untary assessments.  The  latter  are  unused  in  the  sanitary 
fund,  although  for  the  fire  and  police  funds  assessments  are 
paid  by  members.  Formerly  a  part  of  the  tax  on  foreign 
insurance  companies  was  credited  to  this  fund.* 

§  56.  Sewers,  Cleveland's  sewer  system  dates  from 
i860.  With  the  installation  of  a  water-works  a  general  sys- 
tem became  necessary.  Not  being  able  to  find  in  the  statutes 
any  authority  for  raising  the  funds  to  construct  sewers,  the 
Council  appealed  to  the  Legislature  and  secured  a  law  per- 


*  Act  passed  April  30,  1886,  83  O.  L.,  115. 
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mitting  their  construction  by  special  assessment.*  By  this 
act  authority  was  granted  to  borrow  money  for  the  con- 
struction of  main  sewers  and  to  divide  the  city  into  as  many 
as  six  sewer  districts  in  which  taxes  could  be  levied  inde- 
pendently, for  each  according  to  its  needs.  The  law 
also  authorized  special  assessments  by  the  front  foot 
method,  on  the  principle  of  benefits,  or  according  to  the 
value  of  the  property  on  the  tax  list.  For  the  construction 
of  main  sewers  five  districts  were  defined  in  i860.*  From 
time  to  time  the  boundaries  of  the  original  districts  have 
been  amended  and  new  ones  added,  so  that  at  present  they 
number  twenty-six.  Sewer  district  levies  were  abolished  by 
the  Code  of  1902,  although  the  Sinking  Fund  Commis- 
sion has  power  to  make  levies  to  pay  the  principal  and  in- 
terest of  bonds  already  issued  in  these  districts.  After 
these  obligations  mature  and  are  paid,  all  main  sewers  will 
be  constructed  by  uniform  levies  on  all  the  property  of  the 
city.  Taxes  levied  in  the  various  districts  in  1905  to  meet 
the  expenditures  of  1906  varied  from  nothing  at  all  in  four 
districts  to  $10  per  $1000  in  one,  the  total  amount  levied 
being  $305,076. 

By  1867  nearly  fourteen  miles  of  sewers  had  been  con- 
structed; in  1873  ^t  reached  fifty-one  miles;  and  in  1903 
the  total  length  was  349  miles.  As  early  as  1875  ^^  became 
apparent  that  a  system  of  main  and  branch  sewers,  however 
complete  in  itself,  did  not  solve  the  sanitary  problem  by 
merely  collecting  and  dumping  the  sewage  into  lake  and 
river.  The  problem  of  sewage  disposal  seemed  to  require 
a  more  thorough  consideration  than  the  City  Engineer, 
burdened  with  other  work,  could  give  to  it.  Accordingly 
a  River  and  Sewer  Commission  was  appointed  to  make  full 
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investigations,  and  report  to  the  Council  a  plan  of  sewage 
disposal,  with  estimates  of  the  probable  cost.^  Because  no 
appropriation  had  been  made  to  meet  its  expenses  the  Com- 
mission did  nothing,  and  no  further  action  was  taken  until 
1895,  when  a  commission  of  experts  was  appointed  *  to  in- 
vestigate the  sewage  and  water  systems  and  report,  among 
other  things,  comprehensive  plans  for  sewage  disposal.  In 
due  time  this  commission  reported,  recommending  the  con- 
struction of  an  intercepting  sewer.  A  Citizens'  Committee 
of  prominent  business  men,  appointed  by  the  Mayor  to  con- 
sider important  public  improvements  projected,  concurred 
in  the  report  of  the  commission  of  experts.  The  "  inter- 
ceptor *'  was  therefore  undertaken  and  has  been  the  cause 
of  a  large  part  of  the  outlays  for  sewer  construction  since 
1900.  An  "  Intercepting  Sewer  Fund  "  is  maintained  by 
the  issuing  of  bonds.* 

Since  1894  sewers  are  charged  with  an  annual  expense 
for  maintenance.  Previous  to  that  time  published  reports 
do  not  permit  a  separation  of  outlays  from  expenses  for 
repairs,  cleaning,  etc.  Outlays  for  sewers,  as  for  other  im- 
provements, vary  considerably  from  year  to  year.  Com- 
parable statistics  relating  to  other  cities  are  not  avail- 
able for  a  series  of  years.  The  following  table  will  show 
what  Cleveland  is  now  spending  in  comparison  with  other 
municipalities. 

1  Proceedings  of  the  Board  of  Councilmen,  Atigust  15,  1887 ;  Novem- 
ber 14,  1887. 
>  Ordinance  ipassed  June  24,  i8p5. 
•  In  1900  the  Chief  Engineer  reported  that,  "  owdn^r  to  the  inability 
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Total  Expenditures  for  Sewers,  1904. 

New  York $2,816,044        San  Francisco $77,705 

ChicsLgo 1,708,304        Pittsburg 118,468 

PWladdpliia 743,6io        QncinnatS 3191864 

St.  Louis 463,643        Detroit 183:445 

Boston 1,824,463        Milwaukee 236,157 

Baltimore 52,855        'Ndw  Orleans 1,595,269 

Cleveland 1,099,689        Washington 956,020 

Buffalo 137,550        Newark. 268,137 

Both  house  and  curb  connections  for  sewer  and  water 
are  made  and  repaired  at  the  expense  of  the  property- 
owner,  under  the  supervision  of  the  Engineer,  as  a  special 
department  of  the  Board  of  Public  Service. 

§  57.  Street  Cleaning,  Modem  sanitary  science  insists 
on  clean  streets  as  a  necessity  of  prime  importance.  Other 
valid  reasons  for  public  expenditures  for  the  purpose  can  be 
adduced,  but  sanitary  reasons  predominate  sufficiently  to  al- 
low them  to  be  classified  under  this  heading.  As  early  as 
the  middle  of  the  century  Cleveland  recognized  some  rela- 
tion between  the  condition  of  the  streets  and  the  health  of 
the  community.  "  The  City  Coimcil,"  said  the  Mayor,  in 
1852,  "  has  heretofore  adopted  the  plan  of  having  the 
streets  thoroughly  cleaned  on  the  opening  of  each  new  year, 
and  the  great  benefit  arising  from  this  policy  is  evidenced 
in  the  general  good  health  of  the  citizens  during  the  simimer 
months.'*  *  Expenditures  for  street  cleaning  began  to  be  a 
regular  item  in  the  budget  in  1878. 

The  chief  problem  in  administration  has  centered  in  the 
merits  of  the  contract  system  versus  direct  mimicipal  man- 
agement. To  meet  changing  ideas  on  this  point  the  Legis- 
lature has  been  called  upon  now  to  enact  and  now  to  repeal 
the  authority  for  each  method.  The  Board  of  Improve- 
ments in  1877  was  required  to  divide  the  city  into  districts 

1  Daily  Herald,  April  19,  1852. 
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and  let  contracts  in  each  for  cleaning  the  streets.*  Within 
the  next  ten  years  the  contract  system  was  abolished  twice, 
at  least,  and  the  direct  system  adopted.*  Under  the  Fed- 
eral Plan  a  system  of  contract  at  a  given  price  per  mile  each 
time  cleaned  was  followed,  with  satisfactory  results  for  a 
time.*  Improvement  was  introduced  in  1895  by  substitut- 
ing in  contracts  the  "  square  "  of  10,000  square  feet  for  the 
linear  mile.  Investigation  of  alleged  abuses  of  the  contract 
system  in  1898  called  from  the  Director  of  Public  Works 
figures  to  show  that  between  1891  and  1898  the  number  of 
miles  of  paved  streets  cleaned  each  year  had  increased  be- 
tween three  and  fourfold,  and  that  the  cost  per  mile  had 
been  reduced  more  than  one-half;  *  but  dissatisfaction  with 
the  system  continued.  The  new  Code  authorizes  both  the 
contract  and  direct  systems.  °  In  1903  the  cleaning  of  paved 
streets  was  taken  from  the  street  department  and  organ- 
ized as  a  sub-department. 

Technical  changes  in  the  process  of  cleaning  have  prob- 
ably had  less  influence  on  the  cost  than  organization  and 
busitiess-like  methods.  In  1879  all  work  was  done  by 
hand.  The  adoption  of  sweeping  machines  in  1883  added 
to  the  cost  of  the  work.*  Althougli  the  system  of  flushing, 
now  being  tried  on  a  large  scale,  is  apparently  more  expen- 
sive than  sweeping,  any  increase  in  the  cost  is  believed  to  be 
offset  by  the  superior  sanitary  and  general  results.'' 

Beginning  in  1899  constant  complaint  has  been  made  that 

1  Act  (A  April  21,  1877,  74  O.  L.,  103. 
«79  O.  L..  76;  84  O.  L.,  67. 

»  Report  of  the  Director  of  Public  Works,  Annual  Reports^  1895.  p. 
^• 

*  Council  Proceedings,  Novexniber  28,  1898. 

•  I  65.  •  Annual  Reports,  18813,  p.  3cvi. 
T  Council  Proceedings,  Novciriber  20,  1905. 
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the  dq)artmcnt  is  hampered  in  its  work  by  a  lack  of  funds. 
"  This  city  has  not  in  the  past,"  it  was  asserted,  "  and  will 
not  in  the  immediate  future,  allow  a  sufficient  sum  of 
money  to  properly  clean  its  streets."  *  A  comparison  with 
other  cities  for  1903  and  1904  would  tend  to  show  that 
Cleveland  now  spends  more  than  many  other  municipalities. 
The  following  table  is  based  on  statistics  taken  from  Bulle- 
tins 20  and  50,  and  represents  only  expenditures  for  sweep- 
ing or  flushing  paved  streets.  Comparison  is  therefore 
made  with  the  area  of  paved  streets  within  the  city.^  How- 
ever, with  the  cost  per  given  area  the  kind  of  pavement  to 
be  cleaned  should  be  specified.  TJie  facility  with  which  dif- 
ferent paving  materials  may  be  swept  or  flushed  varies 

1  Report  of  the  Director  of  Public  Works,  Annual  Reports,  1899,  p. 
264 ;  1900,  p.  272.  This  complaint  was  doubtless  well  -founded.  In  1901 
a  trifle  oyer  $50,000  was  paid  out  for  the  cleaning  of  paved  streets,  but 
that  amount  was  more  than  doiibled  the  next  year,  Jand  in  1905  had  in- 
creased almost  fourfold. 

2  The  Director  of  Public  Works  in  1899  concluded,  on  a  basis  of 
population,  that  other  cities  were  spending  far  more  for  street  clean- 
ing than  Cleveland.  Tihis,  to  say  the  least,  is  a  very  crude  method — so 
crude  as  to  be  positively  erroneous.  A  report  of  the  Mtmicipal  Sani- 
tation Committee  of  the  Cleveland  Chamber  of  Commerce,  on  Street 
Oeaning,  adopted  November  15,  1904,  strongly  reconunended  cleaning 
by  flushing,  and  found  that  ''the  sum  of  money  appropriated  for  the 
purpose  is  insuflScient  to  provide  for  the  proper  cleaning  of  the  streets  " 
(p.  10).  The  statistics  offered  by  the  Committee  are  most  inaccurate 
amd  misleading.  Taking  eleven  of  the  fifteen  largest  cities  of  the  United 
States,  it  was  fotmd  "  that  Oeveland,  both  in  proportion  to  her  popu- 
lation and  mileage,  has  the  smallest  appropriation"  of  any  one  of  them. 
Population  fhas  little  relation  to  the  cost  of  cleaning  paved  streets; 
mileage  is  a  better  basis;  but  in  the  report  of  the  Committee,  Qeve- 
land's  jso  miles  of  unpaved  streets  are  added  to  her  225  miles  of  paved 
streets,  wfiereas  for  aH  other  cities  only  miles  of  paved  streets  are  used 
in  the  calculations.  The  table  below,  based  on  the  area  of  paved  streets 
in  1903  and  expenditures  in  1903  and  1904  (Bulletins  20  and  50),  gives 
a  very  different  result,  although  it  does  prove  that  certain  other  cities 
spend  larger  amounts  than  Cleveland. 
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greatly.  It  would  obviously  not  be  fair  to  compare  the  ex- 
pense in  Cleveland,  where  there  are  no  cobblestone  pave- 
ments at  all,  with  that  in  Baltimore,  which  had  in  1903 
373  miles  of  cobblestone  out  of  a  total  of  491  miles. 


Average  Amount  Expended  per  Square  Yard  for  Cleaning  of  Paved 

Streets. 


1903^      1904. 
New  York $0,174    $0,181 


Chicago 

PJviladelphia . . . 

St.  Louis 

Boston 

Baltimore 

Qeveland 

Buffalo 

San  Francisco.. 


009 
.037 
.048 
.051 
.029 
032 

,021 
.041 


,010 

.054 
,064 
.056 
032 

035 
.020 
.042 


1903.  1904- 

Pittsburg $0,057  $0,073 

Cincinnad 036  .037 

Detroit .027  .030 

Milwaukee 013  .014 

Washington .Q36  .036 

Columbus .018  .006 

Dayton .004  .012 

Toledo 037  .015 


§  58.  Night  Soil,  The  removal  of  night  soil  from  pre- 
mises not  possessing  sewer  connections  was  supervised  by 
the  Health  Department  until  1903.  Previously  to  1873 
garbage  and  night  soil  were  not  removed  beyond  the  city 
limits.  The  method  adopted  about  this  time  was  to  load  it 
in  scows,  tow  it  out  into  the  lake  and  dump  it  to  the  east 
and  north  of  the  city.  Until  1891  fees  for  removal  were 
collected  by  the  health  board,  but  not  paid  into  the  city 
treasury.*  Contracts  were  also  let  and  contractors  paid 
without  check  or  supervision.  In  1891,*  as  a  result  of  in- 
vestigations revealing  irregularities  in  the  letting  of  con- 
tracts, the  Council  passed  an  ordinance  requiring  money 
received  for  removal  of  night  soil  to  be  paid  into  the  city 
treasury  and  to  constitute  the  "  night  soil  fund."     Pay- 

^iStatistics  o>f  receipts  and  disbursements  prior  to  1891  are  derived 

fr/vm  4hA   rA«w%rsfc   mf  thtk   nrtorvf  nf  iTTAolfli        iRAf/\ro   rfiftn    ariA    frnm    rftAn 
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ments  to  contractors  were  to  be  made  on  estimate  of  the 
director  of  police. 

The  practical  disappearance  of  imsewered  streets,  ex- 
cept in  annexed  villages  and  remote  districts  within  the  city 
limits,  gradually  increased  the  cost  of  collection.  Contracts 
at  $1.90  a  cubic  yard  expired  in  1903  and  a  rate  of  $2.50 
was  demanded  for  a  renewal.  The  city,  therefore,  pur- 
chased the  equipment  and  assumed  the  work.  Without 
charging  more  than  the  former  contract  price  the  depart- 
ment showed  net  earnings  of  $854  in  1904. 

§  59*  Garbage  Collection  and  Disposal.  The  problem  of 
collecting  and  disposing  of  garbage  has  only  within  the  last 
few  years  been  put  in  the  way  of  solution.  Removal  and 
destruction  were  largely  left  to  each  household  until  after 
1875.  Originally  the  city  paid  a  certain  definite  sum  each 
year  for  removing  "  garbage  and  swill,"  but  the  plan  was 
a  "  failure  and  a  swindle."  *  In  1885  the  method  was 
changed  and  contracts  by  the  cubic  yard  were  let  to  the  low- 
est bidders.  Still  the  old  difficulty  of  securing  prompt  and 
regular  service  was  not  removed,  especially  where  distances 
were  great  and  quantities  small.  Agitation  was  begun  in 
1887  for  a  general  system  of  collection  to  be  maintained  at 
the  expense  of  the  city,'  but  a  more  sanitary  method  of  dis- 
posal was  also  necessary.  From  1892  to  1897  this  ques- 
tion was  uppermost.  The  situation  in  1895  was  concisely 
stated  by  Judge  Wing  in  a  letter  to  the  Council ;  * 

It  is  a  matter  of  common  knowledge  that  at  present  what- 
ever garbage  is  collected,  is  collected  by  licensed  scavengers 
who  make  their  visits  irregularly  and  infrequently,  and  who 

^  Annual  Reports,  1884,  p.  xx. 


Digitized  by 


Google 


I50  THE  FINANCES  OF  CLEVELAND  [484 

make  no  other  disposition  of  the  garbage  collected  than  that 
which  very  little,  if  any,  diminishes  its  unsanitary  effect  upon 
the  community.  Garbage  is  either  removed  from  one  portion 
of  the  city  and  dropped  in  another,  or  it  is  dropped  into  the 
lake  to  assist  in  polluting  the  waters  which  at  so  great  expense 
are  to  be  pumped  back  to  be  used  in  the  households. 

In  the  condemnation  of  existing  methods  the  Citizens'  Com- 
mittee joined  and  urged  the  adoption  of  a  "proper  and 
modern  "  system  for  the  collection  and  disposal  of  garb- 
age. Systems  in  use  in  various  large  cities  were  investi- 
gated, and  finally  in  1898  a  five  years'  contract  was  made 
with  a  private  company  for  collection,  removal  and  de- 
struction of  kitchen  garbage  and  dead  animals.  Under  the 
terms  fixed  upon,  the  city  paid  $69,400  per  year,  and  re- 
tained the  option  of  purchasing  the  plant  at  the  expiration 
of  the  contract  in  1903.  The  agreement  was  subsequently 
extended  until  the  spring  of  1905,  when  the  company  re- 
fused to  renew  its  contract  at  what  was  regarded  as  a  rea- 
sonable price.  Bonds  for  $155,000  were  therefore  sold 
and  the  land  and  plant  purchased  by  the  city  at  a  cost  of 
$87,500.  The  income  of  the  plant  from  sale  of  by-products 
in  1905  was  over  $60,000.  With  an  increase  of  twenty- 
three  per  cent  over  1904  in  the  amount  of  garbage  collected 
and  reduced,  the  plant  was  operated  in  1905  at  a  cost  to  tax- 
payers of  $2,846  less  than  was  paid  by  the  city  each  year 
under  the  contract  system.* 

The  total  expenditure  for  health  conservation  and  sanita- 
tion is  now  very  much  greater  in  proportion  to  population 
than  ever  before  in  the  history  of  the  city.     Prior  to  i860 
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$1.17,  then  $1.49,  but  it  fell  greatly  in  the  decade  1875-1885. 
Spinning  with  $1.02  in  1886-1890,  it  rose  to  $1.29,  $1.98, 
and  in  the  five-year  period  just  closed  an  average  per  capita 
expenditure  of  $3.54  was  reached.  Compared  with  other 
cities  this  is  extremely  high.  The  per  capita  expenditure 
for  1904  in  Group  I  is  $2.70;  Group  II,  $1.97;  Group  III, 
$1.67;  and  Group  IV,  $1.39.  The  largest  item  under  this 
general  class  of  expenditure  is,  of  course,  outlay  for  sewers. 
Cleveland  for  the  last  half-decade  has  spent  large  sums  on 
the  intercepting  sewers,  but  with  the  completion  of  this 
work,  expenditures  will  undoubtedly  fall  back  to  the  level 
of  those  in  Group  I,  possibly  of  Group  II. 

§  60.  Highways.  The  attempt  to  separate  the  cost  of  gen- 
eral administration  from  other  expenditures  for  highways 
has  succeeded  with  a  fair  degree  of  accuracy  only  since  1894. 
From  1837  to  1875  ^^e  results  are  unsatisfactory.  Small 
amounts  or  nothing  at  all  in  many  years  indicates  the  im- 
perfection of  accessible  data.  The  cost  of  administration, 
however,  did  fluctuate  greatly  from  one  period  to  another.* 
Under  this  head  are  included  the  salaries  of  the  chief  en- 
gineer and  his  assistants,*  together  with  instruments  and 
general  office  expenses;  the  salary  of  street  superintendent 
and  his  office  expenses  are  also  included. 

General  street  expenditures  include  the  expense  of  re- 
pairing streets,  the  cleaning  of  catch-basins,  and  all  work 
on  unpaved  streets.  Outlays  of  a  general  character  are  for 
the  improvement  of  street  intersections,  which  the  city  itself 
is  required  to  bear,  and  for  grading,  curbing  and  cross 

*  In  1876  or  1877  tjwenty-fivc  assistants  and  clerks  were  employed  in 
<hc  city  Civil  Engineer's  office;  in  1881  there  ^ctc  only  six  men  so 
employed.     {Council  Proceedings,  March  28,  iSfti.) 
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walks.  Labor  and  materials  for  private  work  have  in  the 
last  few  years  been  quite  a  large  item,  although  as  the  city 
is  reimbursed  for  this  it  is,  in  a  sense,  not  actually  a  part  of 
the  municipal  outlay.  In  general,  it  may  be  said  that  ex- 
penditures described  as  "  general  street  expenditures  "  con- 
sist of  all  money  spent  in  any  way  for  construction  and 
maintenance  of  streets,  excluding,  first,  the  cleaning  of 
paved  streets  which  is  treated  as  a  sanitary  function; 
secondly,  general  administration  as  far  as  possible;  thirdly, 
paving,  although  prior  to  188 1  this  cannot  be  separated  suc- 
cessfully in  most  years;  fourthly,  sidewalks,  which  are  pri- 
marily constructed  by  property-owners. 

The  frequent  changes  back  and  forth  from  the  contract 
system  to  the  direct  method  have  been  noted  in  connection 
with  the  cleaning  of  streets,— -one  part  of  the  work  of  the 
street  department.  The  management  of  the  street  fund 
prevailing  before  1875  is  characterized  as  "  defective  and 
wasteful."  ^  At  that  time  it  was  committed  to  the  Board 
of  Improvements,  the  street  commissioner  being  allowed  to 
make  expenditures  only  on  its  authority.  In  1876  the 
street  department  was  the  only  one  which  did  not  reduce 
its  expenditures  to  its  revenues.  The  day  labor  system  and 
political  manipulation  were  blamed  and  the  change  to  a 
contract  system  effected.*  The  extravagance  of  street  and 
other  expenditures,  indulged  in  so  freely  from  1870  to  1880, 
is  well  illustrated  in  the  amount  of  land  acquired  by  expro- 
priation. In  1872  '  the  law  was  changed  so  as  to  allow  the 
cost  of  street  opening  and  widening  to  be  paid  by  special 
assessments  on  property  benefited.     The  following  table 

*  City  Documents,  1876,  pp.  27,  265-6. 
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indicates  the  amount  paid  for  land  appropriated  for  street 
and  other  purposes  from  1872  to  1879: 

Amount  paid  for  land 
Year.  appropriated, 

1872 $742,872 

1^7^ 74i»i45 

1874 247426 

1875 169,742 

1876 58,800 

1877 318,186 1 

1878 S,36o« 

1879 200 

For  much  of  the  land  purchased  to  open  new  streets  highly 
speculative  prices  were  paid.  When  the  real-estate  bubble 
collapsed,  property  was  unable  to  pay  the  special  assess- 
ments. 

The  statistics  show  that  per  capita  expenditures  for  high- 
ways for  1901-1905  are  exactly  ten  times  what  they  were 
in  1 846- 1 850.  In  the  rapidly  ascending  curve '  the  first 
prominence  occurs  for  the  period  1851-1855.  The  union 
of  Ohio  City  and  Cleveland  needs  only  to  be  suggested  to 
account  for  a  measure  of  the  increase.  Another  cause  is 
revealed  in  Mayor  Castle's  words  in  1855.  "  During  a  few 
years  of  almost  unexampled  prosperity  the  community  with 
a  generous  liberality  has  voted  to  commence  a  system  of 
general  improvement  and  advancement."  *  "A  general  re- 
vulsion," he  continues,  "  in  almost  every  ramification  of 
business  affairs  "  demanded  the  suspension  of  all  extraor- 
dinary expenditures.     The   largest  expenditure  on  high- 

^  For  lands  purchased  on  the  east  side  of  the  river  for  construction  of 
the  Viaduct. 
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ways  in  proportion  to  population  in  the  history  of  the  city 
is  found  in  1871-1875.  The  causes  of  this  condition  will 
be  made  sufficiently  clear  in  the  succeeding  sections.  The 
average  per  capita  expenditure  for  1901-1905,  including 
outlays  and  expenses,  is  $3.91,  which  is  about  midway  be- 
tween the  average  of  Group  III  and  Group  IV,  as  indicated 
by  the  following  table : 

Per  Capita  Expenditure  for  Highways,  1904. 

Outlays,  Expenses.  TotaL 

Group  I $3.56  $1.59  $5.15 

Group  11 2.76  1.92  4.68 

Group  III 2.61  1.77  4.38 

Group  IV 1.7s  1.64  3.39 

Cleveland 2.09  1.64  3.73 

§  61.  Paving,  Paving  forms  by  far  the  most  important 
item  in  the  expenditures  for  highways.  Aside  from  the 
"  planking  "  of  a  few  prominent  business  streets,  no  pave- 
ments were  laid  until  about  i860.  In  urging  the  paving  of 
business  streets  the  Mayor  remarked  in  1859  that  in  the  con- 
struction of  the  one  hundred  miles  of  streets  within  the  cor- 
porate limits  "  little  more  has  been  required  .  .  than  for 
any  similar  extent  of  road  in  the  country."  *  The  Civil 
War  by  raising  the  price  of  labor  and  materials  interfered 
with  the  prosecution  of  this  work.  Nevertheless,  by  1874 
the  city  had  forty-two  miles  of  paved  streets,  paid  for  al- 
most wholly  by  special  assessments.  In  the  fifteen  years 
from  1874  until  1889  only  twenty-four  miles  of  new  pave- 
ment were  laid.  A  large  part  of  the  forty  odd  miles  put 
down  before  1876  had  to  be  relaid  in  this  period.  Paving 
was  begim  in  1859  with  Medina  stone,  but  from  1866  to 
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monstrated  that  stone  was  the  only  economical  material  that 
had  been  used.  The  Board  of  Improvements  confessed  that 
"  We  have  had  a  bitter  experience  in  the  use  of  paving 
materials  in  the  past,  and  all  those  streets  that  have  been 
paved  other  than  with  stone  must  soon  be  repaved."  ^ 
Many  pavements  were  in  a  very  bad  condition  and  the  cost 
of  repairs  was  enormously  increased.  Fearing  that  a 
second  assessment  would  be  made  for  repaving,  interested 
property  holders  secured  the  passage  of  a  law  *  providing 
that  in  Cleveland  when  the  original  paving  had  been  paid 
for  by  abutting  property  owners,  from  the  entire  cost  of  re- 
paving  should  be  deducted  the  share  to  be  borne  by  the 
street  railway  companies  and  the  remainder  divided  equally 
between  the  property  owners  and  the  city.  The  Council 
Committees  on  Finance  and  Legislation  disapproved  the 
bill,  declaring  that  such  authority  was  not  sought.  It  be- 
came law  nevertheless,  and  for  several  years  the  city's  half 
of  replacing  worn-out  pavements  was  paid  from  the  Sink- 
ing Fund  of  1862.* 

The  second  period  of  greatest  activity  in  street  paving 
began  in  1890,  when  a  special  committee  of  the  Council 
was  appointed  to  investigate  the  practice  of  Eastern  cities 
as  to  materials  used,  and  methods  of  meeting  the  expense. 
After  visiting  most  of  the  important  cities  of  the  East  the 
committee  reported  that  they  were  all  ahead  of  Cleveland  in 
the  mileage  of  paved  streets,  adding  that  "  the  few  streets 
paved  and  the  abundance  of  dirt  and  mud  in  the  streets  of 
our  city  are  indeed  a  disgrace."  Medina  stone,  which  had 
been  in  use  in  Cleveland  thirty  years  and  in  Buffalo  fifty 
years,  was  the  material  recommended.*     This  report  started 

^  City  Documents,  1881,  p.  228. 
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the  machinery  of  legislation  for  paving  a  large  number  of 
streets.  Expenditures  in  1893  exceeded  $800,000,  but 
were  not  equalled  in  any  following  year  until  1905.  Ma- 
terial used  at  this  time  was  Medina  stone;  practically  noth- 
ing else  had  been  laid  since  1876.  Dressed  stone  block 
with  bituminous  cement  filling  came  into  use  in  1879.  In 
1887  and  1888  a  small  amount  of  brick  pavement  was  put 
down  for  private  parties,  but  its  durability  was  seriously 
questioned  for  any  but  the  lightest  traffic.  Asphalt  was  not 
tried  until  after  1890.  Paving  of  all  kinds  in  1897  ^iggre- 
gated  136  miles.  On  January  i,  1906,  it  had  reached  284  ^ 
miles,  23  being  of  asphalt,  92  of  Medina  stone,  168  of  brick. 
A  little  over  one  mile  of  wood  is  laid  on  bridges  and  via- 
ducts. 

The  construction  and  repair  of  sidewalks  have  always 
been  attended  to  by  property  owners  when  required  by  the 
Council.  Only  after  the  property  holder  has  been  notified 
to  lay  sidewalks  and  fails  to  do  so  within  a  g^ven  time  is 
a  special  assessment  levied  and  the  work  done  by  the  city. 

§  62.  Street  Lighting,  Street  lighting  has  from  the  first 
been  a  large  item  of  expense  to  the  city.  Until  185a  oil 
lamps  were  used  exclusively.  In  that  year  artificial  gas 
was  introduced,  the  Cleveland  Gas  Light  and  Coke  Com- 
pany having  been  incorporated  in  1846  and  a  franchise 
granted  by  the  Council  in  1848.  The  original  franchise 
permitted  a  maximum  rate  of  $3.00  to  private  consumers, 
which,  it  was  claimed,  would  reduce  the  cost  of  light  fifty 
per  cent.  For  public  use  the  price  was  not  to  exceed  that 
paid  in  Buffalo  or  Cincinnati,  which  at  that  time  was  $1.50. 
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demanded  for  private  consumption.  In  1879,  ^^t  ^^  4*649 
street  lamps,  1,134  were  for  coal  oil.  In  the  period  of  expan- 
sion, beginning  about  1870,  expenditures  increased  rapidly. 
"  Lighting  the  city,"  declared  the  Mayor  in  1876,  *'  has  be- 
come a  luxury  of  startling  magnitude,"  *  and  he  proceeded  to 
recommend  that  abutting  property  should  pay  for  gas  used, 
by  special  assessment.  The  Council  in  1888  reduced  the 
price  which  companies  could  charge  for  public  and  private 
lighting  from  $1.25  per  thousand  feet  to  $1,  and  although 
the  companies  resisted,  the  courts  sustained  the  city.  In 
1892  the  Council  again  sought  to  exercise  its  power  to  re- 
duce rates.  The  case  was  stubbornly  contested  through  the 
state  and  Federal  courts.  Once  more  the  city  won  and  the 
price  was  reduced  to  $0.80,  the  companies  in  addition  being 
required  to  pay  into  the  city  treasury  semi-annually  six  and 
one-half  per  cent  of  their  gross  receipts.*  Under  these 
terms  a  ten  years'  contract  was  entered  into.  An  ordin- 
ance in  1900  renewed  the  contract  for  another  ten-year 
period,  the  price  being  fixed  at  $0.75  and  the  companies 
agreeing  to  furnish  all  lighting  equipment,  the  city  paying 
only  for  gas  consumed.' 

Until  about  1900  the  bulk  of  lighting  expenses  was  for 
gas.  Electricity  has  now  taken  first  place.  Although 
electric  lighting  originated  in  Cleveland  and  was  first  used 
there  in  1879,  other  municipalities  outstripped  the  home 
city  in  making  extensive  use  of  it.  As  late  as  1894,  when 
Cleveland  had  but  251  electric  lamps,  Cincinnati  had  3000, 
Buffalo  nearly  2000,  and  every  important  city  in  Ohio  and 
neighboring  states  made  a  far  greater  use  of  electricity  than 
did  Cleveland.     A  similar  condition  still  prevails.* 
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The  entering  wedge  of  municipal  lighting  has  recently 
appeared.  In  1903  the  city  took  over  the  management  of 
gas  lamps.  Private  companies  were  paid  $16.10  per  lamp; 
the  gas  cost  $6.46,  making  a  total  of  $22.56  per  lamp. 
With  municipal  management  this  was  reduced  to  $17.38; 
and  in  1904  each  gas  lamp  cost  the  city  $15.05.  Vapor 
lighting  was  taken  out  of  the  hands  of  the  private  company 
in  1905.  In  1903  the  cost  had  been  $22.37  per  lamp,  and 
slightly  more  in  1904.  It  is  claimed  that  a  saving  of  $6 
per  lamp  can  be  made  by  municipal  management* 

An  unsuccessful  attempt  was  made  in  1903  to  erect  a 
municipal  electric  light  and  power  works.  By  annexation 
of  the  village  of  South  Brooklyn  in  1905  the  city  acquired 
a  small  electric  lighting  plant,  the  capacity  of  which  has 
since  been  trebled.  Other  suburbs  that  may  soon  be  an- 
nexed have  small  electric  plants.  The  policy  of  the  pres- 
ent administration  seems  to  be  to  use  these  small  plants  as 
competitors  of  the  private  company  and  perhaps  to  bring 
about  ultimately  full  mimicipal  ownership  of  all  electric 
lighting. 

The  per  capitk  cost  of  street  lighting  has  shown  little 
tendency  to  increase.  In  the  period  1 871 '•75  expenditure 
was  $0.88  for  each  inhabitant.  From  this  figure  it  de- 
creased in  the  next  two  five-year  periods  to  $0.72  and  then 
to  $0.54,  which  is  the  lowest  point  reached.  In  1886-90 
it  rose  to  $0.60,  the  following  period  to  $0.67,  then  fell  to 
$0.64  in  1896-1900  and  for  1901-05  was  $0.63.  Expendi- 
ture for  lighting  shows  in  the  census  groups  a  phenomenon 
different  from  any  yet  observed.  In  Group  I  the  per  capita 
expense  is  $0.54,  which  is  lower  than  for  any  other  group. 
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that  which  is  obvious  enough — that  there  is  no  necessary  re- 
lation between  population  and  the  cost  of  street  lighting. 
The  area  of  the  city,  or  the  total  length  of  streets,  would 
seem  to  have  a  more  logical  connection  with  this  branch  of 
expenditure.  Data  not  being  available  for  comparing 
length  of  streets  and  expenditures  in  1904,  we  take  area  and 
find  that  the  cost  per  acre  progresses  regularly  from  the 
smaller  to  the  larger  cities.  In  Group  I  the  cost  is  $8.21 ; 
Group  II,  $7.65;  Group  III,  $5.36,  and  Group  IV,  $4.01. 
The  cost  per  acre  of  territory  in  Cleveland  for  1904  was 
$11.82,  or  forty-seven  per  cent  greater  than  the  average 
for  the  fourteen  largest  cities  of  the  country. 

§  63.  River  and  Harbor.  The  Cuyahoga  river  and  its 
tributary  streams  are  subject  to  freshets  which  bring  down 
to  the  lower  course  and  deposit  great  quantities  of  sand  and 
other  detritus.  Constant  expenditure  is  necessary  to  keep 
the  channeh  open  for  the  passage  of  lake  vessels.  Soon 
after  the  village  was  incorporated  the  idea  was  conceived  of 
constructing  piers  or  jetties  out  into  the  lake  on  each  side 
of  the  river,  so  as  to  confine  the  current  to  a  narrow  channel 
and  force  it  to  carry  the  material  out  into  the  lake,  but 
both  private  enterprise  and  the  village  authorities  failed 
to  accomplish  anything.  The  Federal  government  was  then 
appealed  to  and  in  1825  made  an  appropriation  of  $5,000 
for  the  same  purpose;  Federal  appropriations  for  dredging 
and  improving  the  mouth  of  the  river  followed  at  short  in- 
tervals until  1852,  when  the  appropriations  aggregated  over 
$184,000. 

No  more  Federal  aid  was  forthcoming  until  1864.  I^ 
the  meantime  the  city,  left  to  its  own  resources,  adopted  the 
nlan  nf  snerial  taves  and  assessments.      5>nerial  assessmpntQ 
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commercial  purposes.  The  immediate  use  made  of  the 
power  was  for  the  so-called  Ship  Channel  Improvement  to 
relieve  the  "  encumbered  harbor."  *  In  1863  the  Council 
resolved  to  use  this  right  to  make  assessments  for  dredging 
the  river  to  a  depth  of  thirteen  feet,  one-third  of  the  cost  to 
be  paid  from  the  general  fund  and  two-thirds  to  be  as- 
sessed upon  abutting  property;*  later  the  proportion  was 
changed  to  one-half  from  each  source.  Special  stimulus  to 
the  work  of  keeping  the  river  clear  was  given  in  1874  and 
1875  by  a  conviction  that  efforts  were  being  made  to  divert 
from  Cleveland  her  "  immense  coal  and  iron  ore  trade."  * 
Greatly  increased  expenditures  followed  for  a  few  years. 

The  work  of  dredging  was  done  by  contract.  Investiga- 
tion conducted  by  a  council  committee  in  1882  showed  that 
it  was  "  very  loosely  and  carelessly  done,  and  to  the  great 
detriment  of  the  interests  of  the  city,"  and  a  minority  report 
declared  it  to  be  "  conclusively  evident  that  collusion  has 
for  several  years  existed  between  the  dredging  contrac- 
tors." *  The  remedy  proposed  was  for  the  city  to  own 
and  operate  its  own  dredges,  and  an  unsuccessful  attempt 
was  made  to  secure  the  requisite  authority  from  the  Legis- 
lature.' 

The  burden  of  special  assessments  on  river-front  prop- 
erty, the  owners  of  which  had  long  complained  of  the  in- 
justice of  the  tax,  was  increased  from  year  to  year  by  the 
increasing  draught  of  lake  vessels.  In  1873  the  average 
tonnage  of  vessels  was  700  to  900 ;  ten  years  later  it  had  al- 
most doubled,  and  it  continued  to  increase  rapidly.  As  an 
offset,  however,  to  the  greater  depth  of  channel  required, 

1  City  Documents,  1856,  p.  9.         2  xhe  Daily  Herald,  Aipnl  29.  1863. 
»  City  Documents,  1874,  p.  xxvii ;  1875,  p.  xxv. 
*  Council  Proceedings,  June  la,  1882. 
» Ibid,,  February  18,  1884. 
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the  contract  price  per  cubic  yard  of  material  removed  was 
reduced  from  $0.29^  in  1884  to  $0.15  in  1890.  Some 
ground  doubtless  existed  for  the  statement  of  the  City  Civil 
Engineer  that  in  "  no  other  class  of  work  contracted  for  by 
the  city  .  .  had  there  been  so  much  lack  of  system  and 
such  an  inadequate  return  for  the  investment  as  the  dredg- 
ing of  the  Cuyahoga  river."  ^ 

In  addition  to  the  annual  expense  for  dredging,  large  out- 
lays have  been  made  for  what  may  be  called  permanent  im- 
provements. Expenditures  for  the  Ship  Channel  Improve- 
ment in  1856-1859  we  have  noted  above;  in  1874  to  1877 
the  terminus  of  the  Ohio  Canal  was  moved  in  order  to  en- 
large the  facilities  for  commerce  in  the  river.  Authority 
was  secured  in  1896  to  issue  half  a  million  dollars  in  bonds 
for  widening  and  straightening  the  river.*  Outlays  for 
land  and  the  work  of  improvement  are  still  being  made. 

While  the  city  has  been  maintaining  and  improving  the 
river  facilities,  the  Federal  government  has  been  engaged 
in  creating  an  outer  harbor.  A  breakwater  begun  in  1875 
and  completed  in  1884,  together  with  an  extension  begun 
in  1888,  gave  a  total  of  two  miles  and  a  quarter  of  pro- 
tected shore  line.  Work  now  under  way  at  a  cost  of  four 
and  one-half  millions  will  protect  more  than  three  miles  of 
lake  front.  The  total  expenditures  of  the  Federal  govern- 
ment on  the  harbor  at  Cleveland  from  1825  to  1902  amount 
to  about  $2,750,000. 

The  fact  that  other  Lake  Erie  ports  have  been  making 
rapid  gains  on  Cleveland  is  attributed  solely  to  her  lack  of 
harbor  facilities.  An  outer  harbor,  now  made  possible  by 
the  government  breakwater,  is  the  only  remedy,  and  a  com- 
plete system  of  harbor  improvement  and  wharf  construction 
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has  been  outlined  by  the  United  States  Engineer.  The 
property  created  by  carrying  out  his  scheme  would  have  a 
value,  it  is  estimated,  of  $35,000,000,  and  wotdd  produce 
an  annual  income  of  $1,750,000, — sufficient  to  meet  the  ex- 
pense of  maintenance  and  create  a  sinking  fund  to  extin- 
guish the  debt  in  thirty-five  to  fifty  years.  It  is  not  neces- 
sary to  undertake  the  whole  of  the  improvement  at  once. 
The  city,  however,  shotdd  proceed  immediately  to  acquire 
the  necessary  property  rights  for  the  completed  harbor, 
and  then  construct  docks  as  rapidly  as  the  demand  for  them 
will  warrant. 

§  64.  Bridges  and  Viaducts.  Cleveland  is  separated 
into  two  parts  by  a  deep  and  narrow  valley  through  which 
flows  a  navigable  river.  The  consequence  is  that  ever 
.  since  the  territory  on  either  side  of  the  river  was  united 
into  one  city,  in  1854,  constant  and  large  expenditure  has 
been  necessary  for  bridges;  and  both  outlays  and  expenses 
of  maintenance  have  been  increased  from  the  fact  that 
many  draw-bridges  have  been  necessary.  In  1873  thirteen 
draw-bridges  spanned  the  river  within  the  city;  at  present 
about  fifty  bridges  are  maintained,  ten  or  twelve  of  them 
being  draws.  Only  four  cities  in  the  United  States, — New 
York,  Chicago,  Philadelphia,  and  Boston, — spend  as  much 
as  Cleveland  does  for  the  maintenance  of  bridges  other  than 
toll.^ 

The  most  important  structure  so  far  erected  is  the  "  Su- 
perior Viaduct."  Construction  of  a  "  high  level  "  bridge 
across  the  Cuyahoga  valley,  for  many  years  a  dreamed-of 
possibility,  was  definitely  proposed  in  1870.'  So  great  an 
outlav  reauired  special  authoritv  from  the  state,  which  was 
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of  bonds ;  but  as  the  work  progressed  the  original  amount 
became  quite  inadequate  and  authority  to  issue  $1,600,000 
more  was  obtained.^  The  total  cost  of  the  completed  struc- 
ture was  $2,164,578,  the  necessary  land  having  cost  in 
addition  $522,880.  A  supplemental  viaduct  act  in  1878* 
provided  for  submitting  to  the  people  the  question  as  to 
whether  toll  should  be  charged;  an  election  was  held  and 
the  people  voted  in  favor  of  collecting  toll.  The  Council, 
however,  refused  to  take  the  necessary  action  and  the  re- 
demption of  bonds  was  thrown  upon  the  general  tax  dupli- 
cate. Although  viaduct  bonds  are  still  outstanding,  the 
bridge  has  become  inadequate  and  must  soon  be  replaced 
or  rebuilt  at  g^eat  expense.*  The  hope  of  Mayor  Otis,  ex- 
pressed when  the  undertaking  was  begun  in  1874,  falls  thus 
far  short  of  realization.  "  The  Council,"  said  he,  "  should 
see  that  the  structure  is  of  such  size  and  build  as  to  afford 
safe  and  convenient  transit  across  the  valley  for  the  next 
century."  * 

Only  one  other  structure  requires  special  mention  in  this 
connection.  Next  in  importance  to  the  Superior  Viaduct 
was  the  Ceiitral  Viaduct  or  Elevated  Roadway,  authorized 
by  the  Legislature  in  1883,*  begun  in  1886,  and  opened  in 
1888.  Its  total  cost  was  about  a  million  dollars.  This 
structure,  like  the  Superior  Viaduct,  already  requires  re- 
building at  an  outlay  almost  equal  to  its  original  cost. 

It  seems  quite  probable  that  bridges  costing  from  five  to 
ten  millions  will  be  required  in  the  near  future,  if  the  neces- 
sary funds  can  in  any  way  be  secured. 

1  Act  passed  April  6,  1876.  73  O.  L.,  107. 
«  Act  passed  April  6,  1878,  75  O.  L.,  523. 
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§  65.  Abolition  of  Grade  Crossings,  An  object  of  ex^ 
penditure  new  to  Cleveland,  but  certain  to  require  great  out- 
lay for  many  years,  is  the  abolition  of  the  grade  crossings 
of  steam  railroads.  The  Council  in  1898  took  steps  to 
have  a  grade  crossing  commission  appointed.  Two  years 
later  the  Chamber  of  Commerce  renewed  the  suggestion 
with  the  result  that  the  commission  was  appointed  and  $10,- 
000  appropriated  to  meet  the  cost  of  preparing  plans  and 
estimates.  The  difficulty  of  making  satisfactory  terms  with 
the  railroads  was  removed  in  1902,*  through  an  act  of  the 
Legislature  by  which  the  city,  when  the  Council  deems  it 
necessary,  may  compel  the  companies  to  make  the  improve- 
ment. Half  of  the  cost  is  then  borne  by  the  city  and  half 
by  the  railroads.  The  law  also  gives  the  municipality 
power  to  issue  bonds  and  levy  a  tax  in  addition  to  all  other 
authorized  levies  to  pay  principal  and  interest,  as  well  as  for 
maintenance  and  repair  after  the  improvement  is  completed. 

§  66.  The  Infirmary  Department,  Oldest  among  Cleve- 
land's charitable  institutions  is  the  Infirmary.  As  now  or- 
ganized the  Infirmary  Department  of  the  Division  of  Chari- 
ties and  Correction  embraces  the  city  hospital,  the  tubercu- 
losis sanatorium,  and  the  out-door  relief  department,  in  ad- 
dition to  the  home  for  aged  and  dependent  poor,  or  the  In- 
firmary proper.  Until  recently  there  was  also  an  insane 
department;  but  in  1905  over  one  himdred  insane  patients 
were  transferred  to  the  state  institutions.  A  pesthouse 
and  detention  hospital  were  several  years  ago  transferred 
from  the  department  of  charities  and  correction  to  the 
health  department.^      Amounts  reported  under  this  head 
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city  charter  was  obtained  it  was  a  controverted  point  as 
to  whether  the  Council  had  a  right  to  levy  a  tax  for  the 
support  of  the  poor,  the  township  authorities  having  previ- 
ously been  charged  with  that  duty.*  In  1849  2in  act  was 
passed  by  the  Legislature^  authorizing  the  city  of  Cleve- 
land to  establish  a  poorhouse  and  hospital ;  a  farm  was  pur- 
chased in  the  spring  of  1852  and  an  infirmary  building  com- 
pleted in  1856.  At  this  time  it  was  the  intention  to  place 
in  the  institution  all  who  became  a  public  charge  and  to 
discontinue  out-door  relief,  but  the  purpose  was  far  from 
being  realized.  In  the  winter  of  1858-59  business  stagna- 
tion resulted  in  much  unemployment  and  out-door  relief 
was  afforded  to  more  than  1800  different  persons.  Though 
it  was  still  held  by  the  city  authorities  that  more  evil  than 
good  resulted  from  such  expenditure,'  the  practice  has 
never  been  abandoned.  Expenditures  for  out-door  relief 
supplies  were,  however,  usually  kept  distinct  in  the  accounts 
of  the  Infirmary  Directors  and  the  separation  is  maintained 
in  this  study.  It  will  be  seen  that  great  variations  occur 
from  year  to  year.  While  in  the  Infirmary  expenditures 
were  kept  at  a  very  low  figure,  out-door  relief  expenses 
showed  a  constant  tendency  to  swell  beyond  the  regular  in- 
come. When  expenditures  became  so  high  as  to  call  atten- 
tion to  the  department,  reduction  was  effected  by  the  more 
adequate  investigation  of  cases  and  stricter  enforcement 
of  rules  requiring  all  able-bodied  men  to  work  for  the 
provisions  furnished  them.  In  1878  about  two-thirds  of 
such  applicants  refused  to  work,  the  expenditure  for  out- 
door relief  being  $32,356  in  that  year,  as  compared  with 
$60,127  in  1875. 
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In  1883  ^  ^^^  Board  of  Infirmary  Directors  was  made  ap- 
pointive. All  the  charitable  and  correctional  institutions 
of  the  city  were  by  the  Federal  Plan  of  government  under 
the  Director  of  Charities.  The  new  Municipal  Code  in- 
corporates this  department  with  the  Board  of  Public 
Service. 

The  care  of  the  incurable  insane  has  been  a  considerable 
burden  and  the  cause  of  prolonged  controversy  between  the 
city  and  county  authorities;  as  a  result  the  city  now  turns 
these  patients  over  to  the  state.  Cleveland  was  one  of  the 
first  cities  to  establish  a  separate  hospital  for  the  treatment 
of  tubercular  cases;  the  work  was  begun  in  1903.  The 
average  number  of  patients  treated  in  1905  was  eighty-two. 
The  per  capita  cost  of  tubercular  patients  is  greater  than 
that  of  any  other  class. 

§  67.  Workhouse  and  House  of  Correction,  Special 
provision  was  originally  made  in  the  Infirmary  for  the  ac- 
commodation of  female  and  juvenile  offenders.  For  other 
classes  a  city  prison  became  a  necessity  and  an  institution 
was  desired  in  which  criminals  could  be  made  to  earn  their 
own  keep.  This  had  been  done  to  some  extent  before  1861 
by  the  street  labor  of  the  "  chain  gang."  In  the  spring  of 
1867 '  the  city  was  authorized  to  issue  bonds  to  erect  a 
house  of  correction,  or  workhouse;  the  institution  was 
opened  in  March,  1871,  under  the  management  of  a  board 
of  workhouse  directors. 

The  house  of  refuge  for  the  reformation  of  juvenile  of- 
fenders, who  were  originally  accommodated  in  the  infirmary 
building,  was  transferred  to  the  House  of  Correction  when 
the  latter  was  completed.     For  many  years  afterward  ef- 
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Farm  Scl>ool,  the  fruit  of  this  endeavor,  did  not  begin  its 
work  until  1902.  The  work  of  the  two  institutions  was, 
however,  kept  as  distinct  as  possible,  although  the  expendi- 
tures were  made  from  a  common  fund  and  are  therefore 
not  distinguishable  in  the  financial  reports. 

In  the  management  of  the  Workhouse,  during  a  large  part 
of  its  existence,  the  ideal  seems  to  have  been  to  render  it 
self-sustaining ;  and  in  nine  years  after  its  establishment  this 
ideal  was  reached.  The  law  permitted  deficiencies  in  the 
expense  of  maintenance  and  administration  to  be  paid  by 
the  Council,  a  tax  being  levied  for  the  purpose  as  a  part  of 
the  ordinary  expenses  of  the  corporation.^  A  statute  of 
1883  permitted  the  directors  to  contract  with  other  towns 
and  counties  of  the  state  for  the  care  of  their  convicts.* 
Board  was  paid  for  such  prisoners  at  a  rate  of  $3.00  to  $1.50 
a  week,  depending  on  the  length  of  the  period,  the  larger 
amount  being  charged  for  the  shorter  period,  because  in  so 
brief  a  time  as  thirty  or  sixty  days,  little  value  could  be 
derived  from  the  prisoners'  labor. 

Receipts  and  disbursements  of  the  manufacturing  depart- 
ment of  the  Workhouse  are  classified  as  of  "  Institutional 
Industries/*  Goods  produced  had  to  be  adapted  to  unskilled 
labor.  Brushes  and  paper  boxes  were  at  first  turned  out 
by  the  men,  while  boys  in  the  refuge  department  were  put 
to  work  at  chair-seating,  under  contracts  with  manufac- 
turers. Experience  proved  after  a  few  years  that  brushes 
of  various  kinds,  especially  of  the  lower  grades,  produced 
the  most  revenue,  chiefly  because  the  processes  are  simple 
and  more  quickly  learned  than  in  the  case  of  other  articles ; 
brushes  are  now  the  only  commercial  product  of  the  institu- 
tion.    In  recent  years  the  House  of  Correction  has  not  been 
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self-supporting,  receipts  from  care  of  prisoners  and  manu- 
facturing not  being  equal  to  expenditures.  This  is  due  in 
part,  perhaps,  to  a  shortening  of  the  average  length  of  the 
prisoner's  term  of  service,  but  a  more  fundamental  reason 
is  that  the  ideals  of  the  management  have  somewhat 
changed.  It  is  now  distinctly  understood  that  the  work 
of  correction  is  primary,  the  factory  being  subordinated  ta 
this  end.  In  the  Infirmary  also  the  authorities  claim  to 
have  abandoned  the  traditional  method  of  maintaining  the 
institution  as  cheaply  as  possible.  To-day  the  purpose  is 
to  better  the  surroundings  of  the  inmates,  to  maintain  a 
"  healthy,  clean,  and  desirable  "  place  to  live.*  The  newer 
ideals  mean  greater  expense  without  a  corresponding  in- 
crease in  income. 

It  is  apparently  only  a  matter  of  a  few  years  until  all  the 
city's  institutions  of  charity  and  correction  will  be  removed 
from  their  urban  environment  and  established  in  the  coun- 
try. In  1904  850  acres  of  land  were  purchased  in  War- 
rensville,  ten  or  eleven  miles  from  the  heart  of  the  city,  the 
money  for  the  purchase  being  derived  from  the  sale  of  some 
thirty-eight  acres  of  the  old  Infirmary  farm.  In  1905 
thirty  or  forty  able-bodied  inmates  of  the  Infirmary  were 
transferred  to  the  "  Farm  Colony ;"  the  tuberculosis  sana- 
torium has  also  gone  to  the  new  location  and  it  is  planned  to 
have  the  entire  institution,  with  the  exception  of  the  hospi- 
tal, follow  in  a  short  time.  The  House  of  Correction  will 
be  moved  as  soon  as  possible  to  land  adjoining  the  Farm 
Colony.  In  1905  the  Board  of  Public  Service  was  author- 
ized to  sell  the  city  property,  and  from  its  sale  it  is  hoped 
that  sufficient  funds  will  be  realized  to  relocate  the  institu- 
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§  68.  City  Farm  School.  Agitation  to  have  the  House 
of  Refuge  separated  from  the  Workhouse  resulted  in  an  act 
of  the  Legislature  in  1886  *  permitting  the  Council  to  sell 
bonds  for  the  purchase  of  lands  and  the  erection  of  build- 
ings for  a  City  Farm  School.  Accordingly  the  Council  au- 
thorized an  issue  of  $50,000,  but  at  this  point  the  project 
was  blocked  and  not  taken  up  again  until  1901,  although  in 
the  intervening  years  the  plan  was  much  discussed  and  a 
second  law  was  passed  in  1894.*  In  1902,  a  farm  of  123 
acres  was  purchased  near  Hudson,  Ohio,  twenty-three  miles 
from  Cleveland ;  in  1903  more  land  was  purchased,  making 
a  total  of  285  acres.  On  this  farm  have  been  established 
eight  cottages  or  homes  for  wayward  boys  where  they  live 
surrounded  so  far  as  possible  by  home  influences.  "  It  is 
an  effort  on  the  part  of  the  municipality  to  have  a  kindly 
care  for  the  lives  of  its  unfortunate  children."  * 

§  69.  Charities  and  Correction,  Conclusion.  Expendi- 
tures for  the  indigent  blind  cover  the  years  from  1901  to 
1904.*  This  class  of  charity  was  then  transferred  wholly 
to  the  county  budget,  and  has  since  been  declared  uncon- 
stitutional." 

Since  1890  *  the  state  has  maintained  a  free  employment 
bureau  in  Cleveland.  Until  1902  the  salary  of  the  agent 
was  paid  by  the  city,  all  other  expense  being  borne  by  the 
state. 

Unlike  the  expenditures  for  every  other  group  of  muni- 
cipal functions,  those  for  charities  and  correction  have  not 

1  Passed  April  21.  1886,  83  O.  L..  89. 

*  Act  of  February  8,  1894,  91  O.  L..  465. 

•  Report  of  the  Director  of  Charities  and  G>rrection,  Annual  Reports, 
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shown  a  tendency  to  increase  more  rapidly  than  population. 
In  1851-55  the  per  capita  expense  was  $0.61 ;  in  1891-95  it 
was  again  $0.61,  having  in  the  meantime  been  as  low  as 
$0.40  and  as  high  as  $0.71  in  1876-80;  for  1901-05  the 
average  is  once  more  $0.71.  Private  charity  and  privately 
organized  charities  account  in  part,  probably,  for  the  ab- 
sence of  increase  which  one  is  led  to  expect  from  what  has 
taken  place  in  other  departments.  For  the  reason  that 
charities  are  not  municipalized  to  anything  like  an  equal 
degree  in  all  cities,  and  the  still  more  important  reason 
that  the  division  of  the  burden  of  both  charities  and  cor- 
rection between  the  city  and  other  civil  divisions  varies 
greatly  from  state  to  state  and  city  to  city,  comparisons 
are  misleading.  However,  the  data  available  for  1904 
show  the  usual  relation  between  the  per  capita  expen- 
ditures for  the  different  census  groups  of  cities.  Total 
per  capita  expenditures  for  charity  and  correction,  includ- 
ing both  outlays  and  expenses,  are  $1.36  for  Group  I, 
$0.85  for  Group  II,  $0.58  for  Group  III,  and  $0.42  for 
Group  IV.  The  average  of  $0.71  for  the  last  quinquennial 
period  in  Cleveland  is  low  as  compared  with  other  cities 
in  Group  I  or  with  those  in  Group  II.  For  the  single  year 
1904,  however,  the  figures  for  Cleveland  are  $1.03. 

§  70.  Schools,  Twenty-two  and  nine-tenths  per  cent  of 
the  total  expenditures  of  the  city  for  the  last  five  years, 
excluding  only  payments  for  debt,  have  gone  for  education. 
No  other  function  costs  as  much  to  maintain;  and  in  the 
preceding  quinquennial  period  education  was  exceeded 
only  by  highways.  In  sixty  years  the  per  capita  expendi- 
ture for  the  entire  population  has  increased  from  $0.50  to 
$5.52,  while  per  capita  expenditure  based  on  the  average 
daily  attendance  in  the  same  time  increased  from  $6.04  to 
$43.01.  Some  of  the  more  important  factors  in  this  de- 
velopment are  to  be  taken  up  in  this  section. 
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Until  about  1865  teachers*  salaries  formed  seventy-five 
or  eighty  per  cent  of  the  school  budget.  Outlays  for  build- 
ings were  small  and  the  chief  item  of  expense,  after  tuition, 
was  for  fuel.  A  common  school  education  was  all  that  was 
afforded  until  1846,  when  by  the  authority  of  the  Council 
a  high  school  was  opened  in  rented  rooms.  It  was  claimed 
to  be  the  first  school  of  the  kind  in  the  West  and  met  with 
strong  opposition  on  the  grounds  of  illegality  and  inex- 
pediency. The  people  declared  their  willingness  to  be  taxed 
for  common  schools,  but  they  objected  to  supporting  high 
schools  and  "  colleges."  A  special  committee  of  the  Coun- 
cil reported  that  in  their  opinion  the  school  was  estab- 
lished in  violation  of  law  and  that  it  was  "  inexpedient  to 
support  a  high  school  at  the  charge  of  the  common  school 
fund."  *  In  spite  of  a  heated  controversy  the  school  was 
suffered  to  continue  and  at  its  next  session  the  Legislature 
"  authorized  and  required  "  the  city  to  establish  and  main- 
tain a  high  school.  After  the  annexation  of  Ohio  City  a 
high  school  was  demanded  on  the  west  side  of  the  river ;  as 
the  statutes  permitted  but  one  high  school,  the  Council 
opened  a  "  branch  "  on  the  west  side  to  meet  the  want.  In 
1859  the  law  was  so  changed  as  to  require  the  city  to  main- 
tain a  high  school  and  a  branch  high  school.*  By  the  terms 
of  the  compact  when  East  Cleveland  became  a  part  of  the 
city  in  1872  the  high  school  in  that  village  was  to  be  main- 
tained until  abolished  in  a  specified  manner.  Cleveland, 
therefore,  had  three  high  schools  and  as  a  consequence  a 
system  "  more  expensive  than  any  other  in  the  West."  * 

1  Andrew  Freesc,  Early  History  of  the  Cleveland  Public  Schools 
(1876),  p.  32. 

»  Act  of  March  25,  1859,  5^  O.  L.,  282. 

»  CA  Thirty-ninth  Annual  Report  of  the  Board  of  Education,  1875, 
p.  66. 
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Development  in  the  course  of  study  of  the  high  school 
also  greatly  increased  the  cost.  At  first  two  years,  the 
course  was  extended  to  three  years  in  185 1,  and  to  four 
years  in  1858.  As  originally  established  the  high  school  was 
designed  "  to  give  instruction  in  the  various  branches  of  an 
English  education."  Latin  and  Greek  were  added  in  1856, 
though  strongly  opposed  in  the  Council.  German  was  in- 
troduced in  1859.*  Its  introduction  into  the  primary  and 
grammar  schools  in  1870  was  the  cause  of  increased  ex- 
penditures for  public  schools  and  the  abolition  of  many 
private  German  schools.  In  1873  ^he  teaching  of  German  in 
the  lower  schools  was  made  obligatory.*  Other  cities  about 
this  time  had  attempted  the  same  innovation,  but  gave  it  up 
as  too  costly.  Special  instruction  in  drawing  and  gym- 
nastics found  a  place  in  1874-1875. 

The  common  school  act  pf  1859  gave  the  City  Council 
permission  to  establish  and  maintain  one  or  more  "industrial 
schools"  for  the  benefit  of  destitute  and  neglected  children.* 
The  school  had,  however,  long  been  discussed  and  like  the 
high  school  had  actually  been  established  before  l^slative 
authority  was  sought.*  The  industrial  school  continued 
unaffected  by  the  law  of  1868.  Although  the  act  of  1873 
contained  no  provision  on  the  subject,  and  it  was  under- 
stood that  all  money  expended  for  school  purposes  had 
been  placed  under  control  of  the  Board  of  Education,  yet 
the  Council  continued  to  maintain  two  industrial  schools. 
From  1870  to  1875  the  expense  to  the  city  was  less  than 
$5,000  a  year  and  about  half  the  amount  was  donated  in 
cash  or  kind.      After   1875   ^^e  schools  were  continued 
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Childrens'  Aid  Society/  although  the  General  Assembly 
restored  the  authority  existing  before  1873,*  and  the  Coun- 
cil was  urged  to  take  action.  The  industrial  schools,  it 
was  claimed,  were  less  expensive  in  proportion  than  other 
public  schools.* 

Expansion  of  the  high  school  curriculum  in  the  last 
twenty-five  years  is  undoubtedly  a  chief  cause  of  the  in- 
creased expenditure;  but  additions  have  also  been  made  in 
the  lower  stages  of  the  educational  process.  In  1887  a 
private  manual  training  school  established  two  years  before 
was  added  to  the  public  school  system  by  special  act  of  the 
Legislature.*  A  private  cooking  school  for  girls  also  be- 
came a  branch  of  this  school  and  in  1890  a  second  manual 
training  school  was  established.  Each  high  school  has 
now  its  manual  training  department  and  manual  training 
has  also  been  introduced  into  a  few  of  the  primary  grades 
and  even  into  the  night  schools  and  summer  schools.  The 
total  expenditure  for  manual  training  was  in  1905  $48,912. 

A  levy  of  one-tenth  of  a  mill  for  kindergarten  schools 
was  authorized  in  1897,  and  the  next  year  expenditure  for 
this  purpose  amounted  to  $12,298;  in  1905  it  was  $44,280. 

A  school  for  deaf  children  was  opened  in  1893.  Five 
years  later  the  General  Assembly  pledged  the  support  of  the 
state  for  this  purpose ;  *  payments  were  made  accordingly 
for  two  years  and  then  withheld  on  the  ground  that  the 
law  was  unconstitutional.  The  school  has  since  been 
maintained  from  the  common  school  fund,  the  total  cost  in 
1905  being  $8,763.     State  aid,  however,  to  the  extent  of 

1  Report  of  Industrial  School  and  Home,  1876,  pp.  3-4. 

2  Act  of  March  12,  1875,  72  O.  L.,  211. 

•  Council  Proceedings,  May  25,  1875. 

*  Act  of  March  16,  1687.  84  O.  L.,  92. 
»  Act  of  April  21,  1898,  93  O.  L.,  186. 
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$150  for  each  pupil,  was  again  sanctioned  by  the  L^sla- 
ture  in  the  spring  of  1906. 

Vacation  schools  were  inaugurated  in  1903,  the  move- 
ment having  been  set  on  foot  by  private  initiative  as  early 
as  1895.  Summer  terms  are  now  maintained  in  the  high 
schools,  grammar  schools,  primary  schools,  manual  train- 
ing schools,  summer  playgrounds  and  kindergartens.  The 
summer  school  is  a  new  feature  but  has  large  possibilities 
for  usefulness  and  will  probably  require  much  greater 
support  in  a  very  short  time;  the  same  is  true  of  the 
evening  schools.  Although  authorized  as  early  as  1853,* 
elementary  night  schools  did  not  become  a  regularly  or- 
ganized feature  of  the  school  system  until  1896.  They 
have  now  become  a  practical  necessity  because  of  the  pres- 
ence of  a  large  foreign-bom  population  anxious  to  learn 
the  English  language  and  to  acquire  the  rudiments  of  an 
education.  A  two  years'  high  school  course,  including  nearly 
all  the  subjects  taught  in  the  day  schools,  is  being  offered 
in  the  evening.  The  total  expense  of  all  evening  schools 
in  1905  was  a  little  more  than  $10,000.  The  wis- 
dom of  these  extensions  of  the  school  system  will  not  be 
questioned.  They  represent  a  fuller  utilization  of  a  large 
and  expensive  equipment  provided  from  the  public  treasury 
for  educational  purposes;  but,  however  wise  the  expendi- 
ture may  be,  it  nevertheless  contributes  to  the  financial  prob- 
lem which  school  authorities  in  all  large  cities  are  com- 
pelled to  face. 

In  1839  the  city  erected  its  first  school  building.  At  that 
time  two  structures  costing  about  $6,000  made  a  serious 

£. :-.!    1 1 1    j.:i     ,0-.     — 1—    d»^ — ^ —    — ^- 
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ing  until  after  the  War,  so  that  by  1867  school  facilities 
became  most  inadequate.  A  "  mania  for  more  room  "  ^ 
expressed  itself  in  securing  from  the  Legislature  authority 
for  the  issue  of  $200,000  worth  of  bonds  *  and  two  years 
later  of  $150,000  more,*  followed  by  much  building.  Then 
from  1870  to  1874  construction  fell  behind  the  increase  of 
school  population.  Another  crisis  ensuing  in  1875  was  the 
excuse  for  continuing  the  policy  adopted  after  1870  of  erect- 
ing what  were  known  as  "  relief  buildings."  A  relief  build- 
ing was  a  small  two-room  frame  structure  that  could  be 
moved  from  one  locality  to  another  wherever  the  need  was 
greatest;  heating  and  ventilation  were  bad  and  the  floors 
cold.  Yet  in  1873  about  one-fourth  of  the  school  accommo- 
dations was  of  this  sort,*  and  the  only  excuse  offered  was 
"  saving  to  the  taxpayers."  Such  a  room  could  be  pro- 
vided and  furnished  for  about  $500,  while  a  room  in  a  brick 
building  cost  $3,000.  Adequate  permanent  construction 
was  thus  postponed  imtil  1883,  ^^^  when,  delay  no  longer 
being  possible,  an  effort  was  made  to  provide  buildings,  the 
cry  of  extravagance  was  heard.  For  twenty  years  one 
Board  after  another  endeavored  in  vain  to  keep  up  with  the 
increasing  school  population  and  to  eliminate  the  basement, 
rented  and  "  relief  "  quarters.  On  April  i,  1902,  one  hun- 
dred and  forty-seven  of  these  temporary  and  imhealthful 
class-rooms  were  in  use.     Responsibility  for  the  condition 

*  Report  of  Auditor  to  City  Council,  Thirty-^inth  Annual  Report  of 
the  Board  of  Education,  1875,  pp.  19-20.  In  this  report  to  the  Council  it 
was  stated  that  "  one  primary  school  is  taught  in  a  diminutive  nine-(>y- 
ten  shell,  widi  an  enrollment  of  190  scholars  under  one  teacher.  It  is 
divided  into  two  sections,  one  section  attending  in  die  morning  and  the 
other  in  the  afternoon." 

•Act  of  March  11,  1867,  64  O.  L.,  45. 

*  Act  of  May  4,  i86g;  66  O.  L.,  92. 

*  Annual  Report  of  the  Board  of  Education,  1873,  p.  16. 
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was  disclaimed  by  the  Board  of  Education,  for  its  efforts 
to  levy  the  one-fourth  mill  allowed  for  building  purposes 
had  been  thwarted  by  the  Tax  Commission,  while  the  policy 
of  issuing  bonds  was  disapproved  as  unjust  and  extrava- 
gant. Relief  was  obtained  from  the  General  Assembly  in 
1902  ^  in  an  extension  of  the  maximimi  tax  levy  for  build- 
ing and  sanction  for  the  issue  of  $350,000  common  school 
bonds,  as  well  as  $275,000  for  high  school  buildings. 

Salaries  of  teachers  have  gradually  risen  throughout  the 
period,  taken  as  a  whole.  Male  teachers  received  $500  in 
1850.  Increased  living  expenses  in  1864  and  1865  were 
the  cause  of  a  considerable  increase,  making  the  average 
salary  of  male  teachers  about  $1200,  and  for  female  teach- 
ers about  $465.*  In  1875  the  average  salary  of  all  teach- 
ers was  $718;  in  1880,  only  $652;  and  in  1891,  $693.  By 
1900  it  had  reached  $744,  and  in  1905  was  $801. * 

Actual  cost  of  tuition  is  to  be  increased  in  the  future  by 
a  system  of  pensions  for  teachers  now  being  introduced.  A 
pension  law  enacted  in  1900  *  was  held  unconstitutional,* 
but  subsequent  legislation  makes  it  possible  for  the  Board 
to  retire  a  teacher,  or  for  a  teacher  to  retire  of  her  own 
volition,  after  a  service  of  thirty  years,  and  receive  for 
the  remainder  of  her  life  an  annual  pension  based  on  the 
length  of  her  service,  but  never  exceeding  $300  per  annum. 
The  pension  fund  consists  of  (i)  a  contribution  of  $20  a 
year  made  by  any  person  who  is  to  participate  in  the  bene- 

195  O.  L.,  15.245. 

*  Twenty-ninth  Annual  Report  of  the  Board  of  Education^  1864-65,  p.  7. 

■  Figues  for  1905  are  based  on  the  whole  numiber  of  teachers  em- 

oloved  in  schools  of  all  kinds:  for  other  vears.  on  the  averaee  ntim- 
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fits  of  the  fund,  (2)  deductions  from  salaries  on  account  of 
tardiness  or  absence,  and  (3)  a  percentage, — not  less  than 
one  or  more  than  two  per  cent, — of  the  gross  amount  re- 
ceived by  the  contingent  fund  from  taxation. 

Comparing  total  expenditures  for  education  in  Cleve- 
land, including  schools  and  libraries,  with  expenditures  of 
other  cities  we  find  that  for  Group  I  the  per  capita  expendi- 
ture in  1904  was  $6.26  and  for  Cleveland  $6.17.  Group  I 
is,  however,  unduly  influenced  by  one  city — New  York — 
whose  expenditure  was  $9.14  in  1904.  For  Group  I,  not 
including  New  York  City  the  figiure  is  $4.84.  For  the  other 
Groups  the  figures  stand  as  follows:  Group  II,  $4.74; 
Group  III,  $4.39;  and  for  Group  IV,  $4.33. 

§  71.  Libraries.  Expenditures  for  public  libraries  re- 
quire little  discussion  in  addition  to  the  statistical  presenta- 
tion, together  with  what  has  already  been  said  in  regard  to 
management  and  revenues.  Per  capita  expenditure  was 
$0.09  in  1866-70,  and  did  not  exceed  $0.11  until  1896- 1900, 
for  which  period  it  was  $0.22.  In  the  five  years  since 
1900,  owing  largely  to  the  erection  of  branch  libraries  and 
a  temporary  structure  for  the  main  library,  the  total  per 
capita  expenditure  reached  $0.45;  for  1905  alone  the 
amount  is  $0.63.  The  statistics  show  that  with  the  growth 
and  development  of  the  library  a  constantly  decreasing  per- 
centage of  expenditure  goes  for  the  purchase  of  books;  at 
present  nearly  fifty  per  cent  more  is  paid  for  salaries  than 
for  books.  This  is  probably  the  case  to  a  greater  or  less 
degree  with  all  libraries  which  serve  the  general  public. 
Binding  forms  an  important  item  of  expense;  in  order  to 
reduce  it,  a  bindery  department  was  installed  in  1894.  A 
system  of  library  extension,  begun  in  a  small  way  in  1889, 
has  resulted  in  a  vast  increase  in  the  benefits  which  the  pub- 
lic derives  from  the  service,  but  it  has  also  added  to  the 
financial  problems  of  the  administration.       In   1905  five 
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branch  libraries,  seven  sub-branches,  four  high  school  li- 
braries, nineteen  deposit  stations,  and  fourteen  delivery 
stations  were  maintained. 

§  72.  Parks.  A  part  of  Cleveland's  park  system  is  as 
old  as  the  city  itself.  The  original  surveys  in  1796  set 
aside  a  public  square  of  ten  acres,  which  remained  tmtil 
1837  ^"  the  natural  state,  used  as  a  playground  and  a  place 
for  public  meetings.  **  Ever3rthing  of  an  out-door  nature 
took  place  there."  In  1867  the  opening  of  streets  through 
its  center  in  each  direction  reduced  it  to  less  than  five  acres. 
Two  other  small  parks,  each  less  than  two  acres,  known  as 
Clinton  Park  and  Franklin  Circle,  date  from  the  banning 
of  the  city  in  1836. 

Public  parks  were  not  regarded  as  a  regular  object  of 
expenditure  until  after  1870.  Occasionally  the  Coimcil 
would  direct  the  planting  of  trees,  grading  or  other  im- 
provements, but  the  cost  was  paid  from  the  general  fund. 
A  Board  of  Park  Commissioners  was  created  in  187 1  *  and 
the  next  year  an  appropriation  of  $5,000  placed  at  its  dis- 
posal, but  no  separate  levy  for  park  purposes  occurred  until 
1873,  when  two-tenths  of  a  mill  were  levied  for  the  follow- 
ing year.  The  first  important  outlay  for  the  acquisition  of 
parks  also  occurred  in  1873,  '^  ^^^  expropriation  of  ten 
acres  for  Lake  View  Park,  at  a  cost  of  $234,952.  To  make 
the  purchase,  seven  per  cent  bonds  payable  in  fifteen  years 
were  issued  to  the  amount  of  $235,000.  Agitation  for 
such  a  park  had  been  started  in  1865  and  authority  granted 
by  the  Legislature  in  1867.*  Active  attempts  to  defeat  the 
bond  issue  having  failed,  the  opponents  of  the  project  en- 
deavored, also  unsuccessfully,  to  have  the  park  sold  and 
the  proceeds  used  to  build  a  city  hall.     Private  grounds  con- 
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taining  a  little  less  than  ten  acres,  known  as  "  Pelton  Park,'* 
were  purchased  in  1879  and  dedicated  as  South  Side  Park/ 
To  make  the  purchase  a  modification  of  the  Burns  law  had 
to  be  secured,  $50,000,  the  price  asked,  not  being  available 
at  once  without  borrowing.  Payment  was  then  made  in 
six  annual  instalments  and  a  tax  of  one-fourth  mill  levied 
in  1880. 

On  its  five^  parks  the  city  spent  for  improvements  in 
1875  $60,657,  no  expenditure  of  equal  amount  being  made 
again  in  a  single  year  imtil  1893,  when  the  "  Park  Act " 
was  passed  and  the  present  park  system  inaugurated.  An 
important  event  in  the  later  developments  occurred  in  1882 
in  the  gift  to  the  city  of  Wade  Park.  It  consisted  of 
seventy  acres  laid  out  as  a  park  ten  years  earlier  and  sub- 
sequently improved  by  large  outlay.  The  gift  was  made  on 
condition  that  within  three  years  from  January  first,  1883, 
the  city  would  expend  not  less  than  $75,000  in  improve- 
ments ; '  by  means  of  loans  from  the  sinking  fund  and 
a  bond  issue  the  requirement  was  complied  with.  Then 
from  1886  to  1892  not  more  than  $11,000  were  spent  in 
permanent  improvements.  In  1890  Cleveland  had  less  than 
a  hundred  acres  in  parks.  "  No  city  in  the  land,"  de- 
clared the  Commissioners,  "  is  so  poorly  equipped  and  in 
none  is  the  appropriation  for  park  purposes  so  meagre."  * 
This  condition  when  brought  home  to  the  people  touched 
their  civic  pride.  So  far  the  parks  had  grown  more  or  less 
by  chance.  Influential  citizens  now  met  and  organized  a 
systematic  movement  for  the  enlarging  and  improving  of 

1  Council  Proceedings,  February  16,  1880. 

2  Miles  Paric,  containing  about  two  and  a  half  acres,  was  placed  under 
control  of  the  Park  Comimssioners  in  1875. 

»  Annual  Report  of  Park  G>mmissioners,  City  Documents^  1882,  p.  244. 

*  Ihid.,  1890,  p.  464- 


Digitized  by 


Google 


l8o  THE  FINANCES  OF  CLEVELAND  [514 

Qeveland's  parks;  the  Park  Act  of  1893^  resulted.  It 
provided  for  a  Park  Board  of  three  members  appointed  by 
the  Commissioners  of  the  Sinking  Fund,  the  Mayor  and 
President  of  the  Coimcil  being  members  ex-ofUcio,  It  took 
the  place  of  park  commissioners  provided  by  general  laws, 
to  be  appointed  by  the  Mayor,  confirmed  by  the  Council 
and  subject  to  the  latter  in  financial  matters.  This  board, 
however,  had  already  been  abolished  for  Qeveland  by  the 
enactment  of  the  Federal  Plan,  which  vested  its  powers  in 
the  Director  of  Public  Works. 

The  gift  of  Gordon  Park,  containing  112  acres  of  well- 
improved  park  land,  marked  the  first  year  of  the  new  r^^e. 
By  gift  and  by  purchase  the  total  park  area  increased  to 
over  1000  acres  in  1895,  and  on  January  first,  1906,  was 
1524  acres.  Of  this,  675  acres  represent  donations,  while 
848  acres  have  been  purchased.  Since  1893  ^he  city  has 
spent  nearly  $4,500,000  for  land  and  permanent  improve- 
ments, and  for  maintenance  $1,368,000,  an  average  of 
$105,000  a  year.  The  accompanying  table  shows  the  re- 
markable development  of  parks  in  the  past  fifteen  years : 

Area  of  Parks  in  1890  and  1903, 
Number  of  acres.  Number  of  acres. 

1890.          1903-                                     1890,  1903- 

Cbicago 2006           2267  Detroit 763  1247 

Philadelphia 3025           4137  Minnca|)olis 1480  I747 

St.  Louis 2130           2133  Rochester 475  666 

Boston 1130           2419  St.  Paul 354  i«)i 

Cincinnati 539             539  Providence 127  536 

Qeveland 93           1524  Denver 441  362 

Buffalo 638           1049  Pittstourg 610  910 

New  Orleans 459  5^2 
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wanton  extravagance  were  not  lacking.*  The  department 
of  parks,  it  was  felt,  should  be  a  part  of  the  municipal 
government.  The  Board  was  by  the  act  of  1893  limited  in 
its  existence  to  seven  years  and  when  it  expired  in  1900,  by 
a  similar  act  *  was  substituted  a  board  of  five  members  ap- 
pointed by  the  judge  of  the  circuit  court.  A  year  later, 
however,  the  parks  passed  into  the  control  of  the  Director 
of  Public  Works ;  the  new  Code  puts  them  in  the  hands  of 
the  Board  of  Public  Service. 

The  present  value  of  the  parks  is  estimated  to  be  over 
twenty  millions.  In  the  creation  of  the  system  real  estate 
in  private  hands  has  been  enhanced  in  value  many  fold,  so 
that  taxes  collected  from  the  increased  valuation  will  in 
time  probably  more  than  pay  the  total  cost  to  the  city.  This 
effect  of  parks  on  the  value  of  private  property  has  sug- 
gested a  fundamental  error  in  the  policy  of  park  develop- 
ment in  the  past.  Instead  of  accepting  tracts  of  park  land 
from  private  individuals  as  gifts,  on  condition  that  the  city 
spend  large  sums  in  improvement,  the  city  should  have  pur- 
chased the  land  and  assessed  the  cost  of  improvement  on 
property  owners  benefited  thereby  to  the  extent  of  mil- 
lions of  dollars.  For  the  828  acres  purchased  between 
1894  and  1905  $944,067  was  paid,  leaving  $3,500,000  spent 
in  improvements  which  have  put  hundreds  of  thousands  of 
dollars  into  the  pockets  of  real-estate  owners  in  the  vicinity 
of  parks.  Extension  of  the  system  now  consists  in  con- 
necting existing  parks  by  boulevards  encircling  the  city. 
Real  estate  in  the  vicinity  of  these  parkways  must  receive 
a  great  increment  in  value  and  should  bear  a  large  share  of 
the  outlay  involved  in  their  construction.* 
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Small  parks,  or  breathing  spaces,  provided  with   chil- 
dren's playgrounds  and  other  facilities  for  recreation  have 
come  to  be  a  real  necessity  in  many  of  the  more  congested 
districts.     While  the  authorities  are  busy  providing  ways 
and  means  for  these  immediate  wants  the  suggestion  of  an 
" outer'*  system  of  parks  and  boulevards  has  been  made. 
The  valleys  of  the  Rocky  river  on  the  west  and  the  Chagrin 
river  on  the  east,  now  apparently  remote  from  the  city,  are 
pointed  out  as  additions  which  it  is  desirable  that  Qeve- 
land  should  make  to  her  park  system  in  the  near  future.' 
Every  outlay  for  enlargement  and  improvement  calls  for 
increased   appropriations   for  maintenance.     In    1903   the 
Superintendent  of  Parks  declared  that  it  was  "  almost  im- 
possible to  keep  the  parks  in  proper  condition  "  with  the 
funds  available. 

§  73.  Baths,  Under  the  supervision  of  park  officials 
public  bath  houses  have  recently  been  opened.  As  early  as 
1894  two  small  summer  beach  bath  houses  were  erected  at 
Gordon  and  Edgewater  Parks,  but  nothing  further  was  at- 
tempted along  this  line  until  1902,  when  a  larger  public  bath- 
ing house  was  completed  in  Gordon  Park.  To  the  lake 
beach  bathing  facilities  was  added  in  1904  a  free  public  bath 
and  gymnasium  in  the  densely  populated  Orange  Street  dis- 
trict. A  second  bath  house  in  another  congested  district  was 
opened  in  the  spring  of  1906  at  a  total  cost  of  about  $20,- 
000;  this  contains  also  a  laundry  for  free  public  use.  Other 
institutions  of  this  kind  are  needed  and  will  probably  be  fur- 
nished by  the  city  in  the  near  future.  The  expense  of  main- 
tenance in  1905  was  a  little  less  than  $11,000,  the  purely 
nominal  fees  charged  to  patrons  covering  about  one-seventh 
of  this  amount. 
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CHAPTER  V 
Municipal  Industries 

§  75.  Water  Works,  Construction.  The  only  indus- 
trial iindertaking  of  prime  importance  carried  on  by  the 
city  of  Qeveland  has  been  the  furnishing  of  a  water  supply, 
but  not  until  private  enterprise  had  declined  the  task  did 
the  city  undertake  the  construction  of  a  water-works.  As 
early  as  1833  the  Cleveland  Water  Company  was  incorpor- 
ated by  the  General  Assembly/  and  given  the  right  to  sup- 
ply the  citizens  of  the  city  with  water.  For  some  reason, 
probably  because  the  investment  was  not  attractive,  nothing 
was  done.  In  1850  *  the  original  act  was  amended,  a  com- 
pany actually  organized,  and  some  stock  subscribed;  again 
nothing  came  of  the  project.  The  new  charter  in  1852 
gave  municipal  corporations  the  power  to  construct  water- 
works.* Plans  and  estimates  were  at  once  drawn  up;  and 
the  necessary  authority  was  secured  from  the  Legislature  to 
issue  bonds  and  go  outside  its  own  territory  to  make  con- 
nections with  the  lake.  Popular  approval  of  the  scheme 
having  been  secured,  work  was  begun  in  1854  and  the 
plant  was  ready  for  use  in  1856.  Seven  per  cent  bonds  were 
issued  in  1854  for  $400,000  and  for  $100,000  in  1856. 
Funds  secured  in  this  way,  however,  were  exhausted  be- 
fore the  distributing  system  was  completed.  Another  loan 
of  $50,000  was  voted,  but  as  the  interest  was  restricted  to 

^  Act  of  January  25,  1833,  30  O.  L.,  55. 
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six  per  cent  it  was  found  difficult  to  sell  the  bonds.  Until 
the  pipes  were  laid  and  the  plant  began  to  earn  a  revenue, 
the  interest  charge  on  the  original  loan  formed  a  heavy 
burden. 

§  76.  Administration.  As  originally  constituted,  the 
Water  Works  Board  consisted  of  three  members  elected  for 
three  years;  it  had  full  powers  in  the  management  of  the 
plant  and  in  assessing  and  collecting  the  water  "  rent;"  the 
City  Auditor  had  no  voice  in  its  financial  affairs/  The 
struggle  against  independent  boards  in  the  city  govern- 
ment, noted  in  a  preceding  chapter,  was  directed  especially 
against  the  Water  Works  Board  about  1884.  It  was  par- 
ticularly desired  that  salaries  in  the  water  department 
should  be  subject  to  the  approval  of  the  Coimcil  and  claims 
paid  through  the  offices  of  the  City  Auditor  and  Treasurer* 
In  1885  Mayor  Farley  made  the  complaint: 

Of  the  Water  Works  department  but  little  is  known,  as  it  is 
as  near  a  close  corporation  as  could  well  be  devised.  Its  sala- 
ries are  high  and  not  subject  to  approval  by  the  Council.  Its 
employees  are  numerous,  and  expenditures  for  various  pur- 
poses very  great.  Yet  that  department  handles  its  own  funds 
without  other  scrutiny,  and  draws  from  the  treasury  in  lump 
for  pay-rolls  and  bills  that  do  not  pass  through  the  same  chan- 
nels of  investigation  so  wisely  imposed  on  other  departments. 
....  Supplies  are  purchased  more  or  less  indiscriminately 
by  the  various  employees,  and  at  the  end  of  the  month  the 
board  approves  the  claims;  and  this  appears  to  be  its  only 

duty Every  subsidiary  board  and  department  should  be 

under  the  eye  and  hand  of  the  Council." 

At  this  time  the  Board  still  consisted  of  three  members 
elected  as  at  the  beginning.     It  was  without  restriction  in 
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matters  of  expenditure,  except  that  before  entering  a  con- 
tract involving  an  amount  greater  than  $500  bids  must  be 
advertised  for  at  least  two  weeks.  Weekly  deposits  were 
made  with  the  City  Treasurer;  warrants  of  the  Board  had 
to  be  signed  by  the  secretary  and  one  trustee;  monthly  re- 
ports of  receipts  and  disbursements  were  required  to  be 
made  to  the  Council.  That  body  had  full  power  to  in- 
vestigate the  affairs  of  the  Board  and  could  remove  any 
officer  for  cause.  In  1880,  indeed,  a  Council  committee 
had  investigated  the  water  department  and  was  "sur- 
prised in  learning  the  careless  and  negligent  manner  in 
which  some  of  the  books  and  accounts  are  kept,  and  have 
been  for  years."  ^  Recommendations  were  made  at  that 
time  looking  to  a  more  intimate  connection  between  the 
financial  administration  of  the  Board  and  the  city  gov- 
ernment; feeling  was  strong  that  every  board  should  bear 
the  same  relation  to  the  Council. 

Under  the  Federal  Plan  the  water-works  became  a 
division  of  the  Department  of  Public  Works  and  the  Direc- 
tor was  given  the  power  to  appoint  a  superintendent.  Pro- 
fessor E.  W.  Bemis  was  in  190 1  made  Superintendent  of 
the  water-works.  He  is  responsible  in  large  degree  for  a 
marked  increase  in  its  efficiency  and  for  the  business-like 
administration  now  enjoyed.  Particularly  gratifying  is  the 
practically  complete  elimination  of  politics  from  the  conduct 
of  the  department.  Under  the  previous  administrations 
political  influences  had  seriously  compromised  its  efficiency. 
"  Some  of  the  time  books  of  labor  bosses,"  Mayor  Farley 
said  in  his  message  in  1900,  had  "more  the  appearance 
of  pass-books  of  a  political  campaign  manager  than  the 
business  records  of  the  office  of  a  mimicipality."  * 
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§  77,  Rates  and  Earnings.  For  many  years  the  earn- 
ings were  small.  In  1858  only  about  one-twelfth  of  the 
population  was  using  the  city  water,  objection  being  made 
that  the  rates  were  too  high.*  A  reduction  of  one-third 
was  made,  but  without  a  marked  effect  on  the  number  of 
consumers  and  consequent  earnings.  From  1856  to  1876 
the  average  revenue  was  only  about  $56,000;  after  1875 
earnings  rapidly  increased  and  rates  were  reduced  from 
time  to  time.  Charges  have  always  been  lower  in  Qeve- 
land,  according  to  the  present  Superintendent,  Dr.  E.  W. 
Bemis,  than  in  other  American  cities.*  Yet  in  1887  the 
Trustees  of  the  Water  Works  asserted  that  water  rates  had 
always  been  maintained  at  about  four  times  what  was 
necessary  to  meet  operating  expenses.*  Because  of  this 
*'  surplus  "  revenue  above  what  was  necessary  to  meet  the 
"  current  expenses  of  furnishing  water  to  the  citizens  "  the 
Council  considered  the  rates  burdensome  and  appointed 
a  committee  to  wait  on  the  water-works  board  and  see 
whether  it  would  not  be  possible  to  effect  a  reduction.* 
Statistics  do  show  a  very  low  water  rate  in  Cleveland,  and 
an  inquiry  as  to  the  cause  of  this  low  rate  brings  up  some  of 
the  most  difficult  problems  of  municipal  finance. 

A  municipal  industry  does  not  have  a  capital  stock  on  which 
it  must  pay  dividends;  neither  does  it  have  to  pay  taxes. 
On  the  other  hand  it  does  resemble  a  private  corporation 
in  possessing  an  equipment  which  is  to  be  maintained  intact 
and  extended  to  meet  the  demands  of  the  community  and 

^  The  following  arc  some  of  the  rates  in  1858 :  Dwelling-house,  not 
exceeding  iive  rooms,  $5;  each  additional  room,  $0.50;  bathing-tubs, 
each,  $2 ;  water-closets,  $2  to  $5. 

^Annual  Reports,  1901,  p.  311. 

» Ibid.,  1887,  p.  560. 

*  Proceedings  of  the  Board  of  Councilmen,  January  31,  1887. 


Digitized  by 


Google 


52 1  ]  MUNICIPAL  INDUSTRIES  187 

it  has  a  bonded  debt  outstanding,  requiring  regular  interest 
payments.  In  the  case  of  a  private  company  fixed  charges, 
dividends,  maintenance  and  operation,  and  new  outlays 
must  all  ultimately  be  paid  out  of  revenue  from  services. 
When  publicly  owned  and  operated  the  industry  may  be 
managed  in  precisely  the  same  way,  the  net  income  arising 
being  regarded  as  a  public  revenue  and  applied  to  reduce 
taxes.  At  the  other  extreme  is  the  method  of  making  no 
charge  for  services,  all  resources  being  derived  from  some 
form  of  taxation.  Either  of  these  principles,  or  any  com- 
promise between  them  which  public  policy  demands,  may  be 
adopted.  In  order  to  make  an  accurate  and  intelligent  com- 
parison of  the  efficiency  of  municipal  and  private  manage- 
ment, based  on  rates  charged,  the  first  method  must  be 
used.  In  other  words,  the  publicly  owned  industry  should 
be  placed  exactly  on  an  equality  with  the  privately  owned 
and  operated  plant.  All  expenses  of  administration  and 
even  taxes  should  be  borne  by  the  public  enterprise ;  and  the 
city,  on  the  other  hand,  should  pay  for  all  service  just  what 
it  would  have  to  pay  a  private  company.  In  comparing 
rates  made  by  public  and  private  companies  for  similar 
services  these  conditions  are  frequently  overlooked. 

It  is  assumed  that  water-works  and  other  publicly  owned 
municipal  industries,  in  Ohio  at  any  rate,  are  "  produc- 
tive undertakings."  By  reason  of  this  character  their 
funded  debts  are  not  included  in  the  debt  limit  imposed. 
This  implies  not  only  a  realizable  security  equal  to  the  debt, 
— parks  and  other  assets  furnish  this; — ^the  implication  is 
that  property,  the  debt  on  which  is  excluded  from  the  statu- 
tory maximum,  will  be  able  to  pay  its  own  obligations,  and 
further,  that  it  is  not  in  any  way  to  be  a  burden  to  the 
general  tax  levy.  Rates  must  therefore  be  so  fixed  as  to 
cover  the  cost  of  service,  including  the  cost  of  operation, 
maintenance  and  capital  outlay.     The  management  of  the 
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Qeveland  Water  Works  has  varied  in  important  respects 
from  this  standard. 

A  conflict  of  ideas  as  to  what  prindple  should  guide  in 
the  fixing  of  rates  has  always  existed  and  the  qiKStion  is 
still  a  live  one.  Vaguely  conceived  the  principle  upheld 
most  of  the  time  has  been  cost  of  service;  but  as  to  what 
cost  of  service  includes  there  has  been  little  agreement 
One  theory  is  that  the  rate  should  be  made  to  cover  the  cost 
of  operating  the  plant*  The  other  theory,  and  the  one 
which  on  the  whole  has  prevailed,  is  that  construction 
should  also  be  paid  out  of  earnings ;  *  the  few  who  can  afford 
to  use  the  privilege  "  should  aid  in  extending "  it  to 
all,  said  Mayor  Otis  in  recommending  an  increase  of  one- 
third  in  the  rates  in  1874.* 

Earnings  of  the  plant,  plus  income  from  loans,  have  paid 
expenses  of  operation  and  outlays  from  the  banning;  in 
other  words,  consumers  have  borne  the  cost  both  of  the 
water  supply  and  the  extension  of  the  plant  In  certain 
cities  a  hopeless  mingling  of  commercial  enterprise  and 
purely  governmental  fimctions  is  brought  about  in  making 
pipe  extension  by  special  assessments  on  abutting  property. 
It  is  held  that  property  is  benefited  and  should  bear  the 
cost  just  as  in  the  case  of  sewers  and  pavements.  This  is 
the  position  taken  by  the  Ohio  League  of  Mimicipalities 
in  1902,*  and  has  long  been  a  legal  method  in  Ohio  cities.* 

^  Proceedings  of  the  Board  of  Councilmen,  Jaxmary  31,  1887. 

*  An  act  of  May  i,  1854  (52  O.  L.,  79),  provided  for  applying  surplus 
earnings  to  extension. 

■  City  Documents^  1874,  P-  ^cxi. 

*A  resolution  of  September  11,  1902,  demanded  "That  municipal- 
ities be  empowered  to  levy  assessments  upon  benefited  improved  and 
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The  Cleveland  method  has  always  been  to  pay  the  cost  of 
pipe  extension  from  revenues  of  the  plant,  and  a  deposit 
is  required  when  the  outlay  does  not  net  the  department  six 
per  cent  on  the  capital  invested/  A  practice  which  has 
existed  from  the  beginning  has  made  it  difficult  or  impos- 
sible to  determine  the  cost  of  furnishing  water  in  the  way  a 
private  company  would  be  obliged  to  do  it.  The  Water 
Works  Act  of  1853  *  prohibited  the  trustees  from  charging 
the  city  for  water  used  for  extinguishing  fires,  cleaning 
market  houses,  and  in  public  buildings.  The  water  used  by 
the  city  in  1866  at  the  regular  rates  would  have  yielded 
the  department  about  $40,000.  As  the  city  paid  the  in- 
terest on  the  water-works  debt,  the  exchange  was  regarded 
as  approximately  a  fair  one.  About  1887  efforts  were  made 
to  relieve  the  tax  rate  by  having  the  interest,  then  about 
$100,000  annually,  paid  from  earnings.*  Since  1890  it  has 
been  so  charged.  Interest  paid  by  the  city  prior  to  1891 
aggregated  $3,940,000;  and  this  amount  Dr.  Bemis  finds 
almost  exactly  balanced  by  the  free  water  and  fire  protection 
furnished  by  the  water  department.  The  amount  of  free 
service  to  the  city  varied  from  time  to  time;  in  1887  it  was 
estimated  to  be  one-fourth  of  all  the  water  pumped.*  Pro- 
ceeding from  the  number  of  hydrants  in  use  at  various 
periods.  Dr.  Bemis  concludes  that  the  total  number  of  hy- 

the  cost  of  laying  and  extending  mains  on  abutting  property  on  the 
basis  of  frontage,  tax  valuation  or  •benefits.  Cincinnati  has  been 
specially  authorized  'by  several  acts  to  use  this  method  (84  O.  L.,  10; 
90  O.  L.,  198;  94  O.  L.,  57).  An  act  of  March  24,  1888  (85  O.  L.,  112) 
gave  cities  of  Cuyahoga  county,  outside  of  Cleveland,  the  right  to  levy 
special  assessments  for  laying  water-mains. 
^The  rate  was  formerly  eight  per  cent.    Cf,  p.  iii. 
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drants  supplying  water  for  public  buildings,  parks,  streets, 
and  fire  protection,  is  equal  to  87,000  hydrants  for  one  year. 
He  then  calculates  an  average  price  per  hydrant  based  upon 
the  cost  of  performing  the  service  to  the  city.     Taking  into 
consideration  the  larger  outlay  and  more  rapid  depreciation 
incident  to  maintaining  pressure  for  fire  purposes,  $45  is  ar- 
rived at  as  an  approximately  accurate  average  price  for  the 
whole  period,  the  present  average  price  in  the  United  States 
being  about  $54.     Eighty-seven  thousand  hydrants  at  $45 
each  give  $3,915,000,  only  slightly  less  than  the  interest 
on  water-works  bonds  paid  by  the  city.     Two  other  items 
enter  into  the  costs  borne  by  the  city.     Prior  to  188 1  the 
city  paid  $925,000  water-works  bonds  issued  for  the  ori- 
ginal construction  of  the  plant.     They  were  paid,  however, 
not  from  taxation,  but  from  the  Sinking  Fund  of  1862.* 
Interest  on  the  $925,000  to  1905  and  any  taxes  which  a 
private  company  would  have  paid  must  be  regarded  as  ex- 
penses of  the  plant  borne  by  the  city.     The  "  remarkably 
low  charge  "  to  consumers  would  have  been  increased  some- 
what had  the  public  plant  been  on  an  equal  footing  with  a 
privately  owned  one. 

§  78.  Sinking  Fund,  Another  cause  exists  for  low 
rates;  debt  has  been  increasing  rapidly  with  no  provision 
for  sinking  funds.  The  act  of  1853  provided  for  a  sink- 
ing fund  to  be  maintained  by  a  special  tax;  running  ex- 
penses only  were  to  be  paid  from  water  rent;  but  no  use 
was  made  of  this  provision.  For  a  time  the  Sinking  Fund 
of  1862  was  known  as  the  Water  Works  Sinking  Fimd,  be- 
cause it  was  pledged  to  the  payment  of  $925,000  water 
bonds.     In  1885  a  council  ordinance^  provided  that  any 

^  Infra,  §  95- 
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surplus  earnings  remaining  after  paying  for  operation,  con- 
struction and  repair  should  be  paid  to  the  Sinking  Fund 
Commissioners  for  expungiiig  the  water-works  debt,  but 
rates  were  too  low  and  expenses  and  outlay  too  large  to 
allow  a  sinking  fund  to  accimiulate.*  The  water-works 
debt  in  1885  was  $1,775,000  and  remained  at  that  figure 
for  ten  years.  It  then  began  to  grow;  in  1901  it  was 
$2,687,000  and  on  January  first,  1906,  $4,266,000,  without 
a  dollar  pledged  to  its  redemption,  bonds  being  renewed 
as  fast  as  they  mature.  The  present  administration  is  un- 
doubtedly open  to  criticism  at  this  point.  Few,  if  any,  stu- 
dents of  municipal  finance  would  concede  that  the  perpetu- 
ation of  a  debt  of  any  kind  is  good  public  policy.  Some 
provision  should  be  made  for  paying  the  debt  as  it  matures 
and  this  is  the  general  practice  in  English  and  American 
cities.  The  method  in  use  in  Cincinnati  may  be  cited  as 
an  example.  The  Water  Works  Act  of  1896*  requires 
the  Board  of  Trustees  to  set  aside  from  the  net  revenues 
not  less  than  $75,000  a  year  until  all  bonds  are  paid,  or  an 
adequate  fund  provided  to  pay  them. 

By  way  of  justifying  the  Cleveland  practice  it  is  claimed 
that  outstanding  bonds  are  equal  to  but  forty  per  cent  of 
the  structural  value  of  the  plant  and  that  the  security  is  kept 
sound  by  putting  from  earnings  into  new  construction  a 
larger  amount  annually  than  from  loans.*    Apparently  there 

1  $75,000  was  paid  over  February  7,  1887.    Cf,  p.  223. 

2  Passed  April  24,  1896,  92  O.  L.,  606-613. 

*  The  real  reason  for  this  practice  has  been,  it  seems,  that  the  water- 
works debt,  as  a  part  of  the  general  debt,  restricted  the  borrowing 
powers  of  the  city.  To  have  put  earnings  into  a  sinking  fund,  in- 
stead of  using  them  for  construction,  thus  allowing  the  nominal  debt  to 
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is  here  some  confounding  of  depreciation  and  sinkings  fund. 
A  sinking  fund,  as  the  term  is  ordinarily  understood  and 
used  in  other  departments  of  municipal  government,  has  to 
do  with  debt  payment.  In  order  to  distribute  the  burden 
of  large  outlays  which  normally  have  to  be  replaced  only 
at  long  intervals  bonds  are  issued.  After  a  costly  plant 
is  constructed  provision  must  be  made  for  both  depreciation 
and  pa}TTient  of  debt.  If  debt  only  is  paid,  at  the  end  of  the 
life  of  the  plant  new  debt  must  be  incurred  to  reconstruct 
it.  If,  on  the  other  hand,  only  depreciation  is  provided 
for,  by  maintaining  a  special  fund  into  which  is  paid  a  sum 
equal  to  the  annual  depreciation,  at  the  end  of  the  normal 
life  of  the  plant  it  is  intact,  but  the  debt  remains,  and  inter- 
est charges  are  as  great  as  ever.  Unless,  therefore,  a  per- 
manent debt  is  desired,  both  a  sinking  fund  and  a  deprecia- 
tion fund  must  be  maintained.  It  is  not  claimed  that  a 
debt  should  be  paid  and  the  value  of  a  productive  plant 
maintained  through  a  depreciation  fund,  both  within  the 
life  of  a  plant  which  extends  over  not  more  than  one  gen- 
eration. To  do  so  would  impose  a  double  burden  on  the 
present;  to  take  the  opposite  course  is  to  saddle  a  double 
burden  on  future  generations. 

The  Cleveland  Water  Works  has  neither  depreciation 
fund  nor  sinking  fund.  Professor  Bemis  has  made  a 
study  of  the  depreciation  of  the  plant  and  finds  that  it  is 
about  two  per  cent,  or  over  $200,000  annually,  at  the  pres- 
ent time.  His  policy  is  to  charge  as  much  of  this  deprecia- 
tion as  possible  to  repairs,  following  the  policy  of  certain 
large  private  corporations,  especially  of  American  railroads, 
in  contrast  to  the  English.     This  is  called  "  conservative  " 
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a  large  expenditure  from  construction  account  to  repairs 
and  in  so  doing  making  comparisons  with  former  years 
impossible.  The  enterprise  has  no  capitalization  that  is  in 
danger  of  being  inflated.  If,  also,  two  per  cent  adequately 
represents  depreciation,  it  is  equally  "  conservative "  to 
write  off  that  part  of  the  value  of  the  plant  every  year, 
actually  deduct  it  from  earnings  and  set  it  aside  for  re- 
newals. Not  only  does  this  method  represent  sound  ac- 
counting; it  makes  it  easier  for  the  public  to  see  what  is 
being  done  than  when  part  of  the  annual  depreciation  is 
put  into  repairs  and  the  balance  into  a  fimd  for  new  con- 
struction, made  up  partly  of  net  income  and  partly  of  these 
deductions  for  depreciation. 

§  79.  Meters,  The  present  policy  of  introducing  meters 
lends  special  interest  to  the  administration  of  the  Cleveland 
Water  Works.  Meters  were  first  installed  about  1875. 
As  early  as  1859  the  Superintendent  had  suggested  that  the 
city  purchase  some  meters  "  particularly  to  convince  the 
consumers  of  large  quantities  of  water  "  that  they  were 
paying  an  "  inconsiderable  price  *'  for  the  water  they  used.^ 
The  installation  of  meters  to  reduce  waste  was  urged  for 
many  years.  In  1884  it  was  asserted  that  by  a  proper  elimina- 
tion of  waste  pumpage  could  be  reduced  one-half.*  From 
1880  to  1890  pumpage  increased  173  per  cent,  and  in  the 
next  decade  141  per  cent,  population  in  the  meantime  in- 
creasing 63  per  cent  in  the  first  period  and  46  in  the  second. 
A  general  introduction  of  meters  set  at  the  expense  of  the 
city  began  in  1901.  At  the  beginning  of  1901  2612  meters 
were  in  use;  the  number  was  increased  to  2981  during  the 
year;  in  1902  it  was  further  increased  to  11,099  ^^^  ^^ 
24,503  in  1903.     At  the  close  of  1905,  exclusive  of  free 

^City  Documents,  1859,  p.  371  i860,  p.  45. 
2  Annual  Reports,  1884,  p.  364. 
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metered  connections,  43,256  out  of  the  64,137  connections 
in  use  were  metered.  A  little  less  than  one-half  of  the 
1009  free  connections  were  also  provided  with  meters.  In 
the  four  years,  1902-1905,  outlay  for  this  purpose  was 
$728,613,  the  present  value  of  all  meters  in  use  being  esti- 
mated at  $735»SS8- 

It  is  calculated  that  for  every  dollar  spent  on  meters  two 
dollars  have  been  saved  in  machinery,  buildings  and  other 
construction  which  the  rapid  increase  in  pumpage  would 
have  necessitated.  Consumers  have  also  benefited;  in 
April,  1904,  20,433  metered  consumers  were  paying  73.3 
per  cent  of  what  they  had  paid  under  assessment.  "  Over 
nine  out  of  ten,"  the  Superintendent  says,  "  are  saving 
money  from  meters."  *  A  beneficial  influence  on  the  health 
of  the  city  is  also  claimed. 

§  80.  Conclusion.  On  January  first,  1906,  the  total  cost 
of  construction  had  reached  $13,836,416.  Of  this  the  chief 
item  was  $7,489,720  for  pipe  extension.  In  1873  this  form 
of  outlay  amounted  to  more  than  $290,000,  a  figure  which 
has  been  exceeded  in  but  four  years,  namely,  1894-1896  and 
in  1900.  For  meters  $1,025,447  have  been  paid  since 
1875.  Two  of  the  three  pumping  stations  have  cost  over 
a  million  apiece.  Lake  tunnels  are  another  form  of  con- 
struction that  has  been  especially  burdensome;  almost  two 
million  dollars  have  been  spent  in  this  way. 

The  most  obvious  conclusion  is  that  a  sinking  fimd 
should  be  established  into  which  a  minimum  payment  should 
be  annually  required  until  the  fund  is  capable  of  paying  all 
bonds  when  they  mature.  Perhaps  the  fairest  arrangement 
between  the  water  consumers  and  taxpayers  who  do  not 
use  citv  water  would  be  for  the  citv  to  pav  to  the  water 
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nished  and  let  this  go  into  a  sinking  fund.^  Should  it 
prove  impossible  to  secure  such  a  payment,  rates  ought  to 
be  raised  sufficiently  to  allow  the  starting  of  a  sinking  fund.* 
However,  by  issuing  bonds  for  all,  or  nearly  all,  new  con- 
struction henceforth,  it  might  be  possible  to  maintain  a 
sinking  fimd  from  the  net  earnings  now  used  for  outlkys, 
without  advancing  present  rates.  The  Superintendent  cal- 
culated for  1905  a  net  earnings  of  $200,000,  after  making 
due  allowance  for  repairs  and  depreciation,  and  this  was 
used  wholly  in  new  construction.  Even  a  part  of  this 
amoimt  annually  invested  in  a  sinking  fund  would  provide 
for  the  redemption  of  the  bonds  now  outstanding.  It  is 
hardly  necessary  to  add  that  it  is  the  method  of  dealing  with 
sinking  fund  and  depreciation  charges,  rather  than  the  finan- 
cial soimdness  of  the  Water  Works,  that  is  here  criticized. 

^Thc  metering  oi  free  water  may  assist  in  Ibringing  about  a  more 
desirable  rebtion.  lA  resolution  of  the  Board  of  Public  Service,  passed 
July  15,  1904,  authorized  the  metering  of  schools  and  other  public  build- 
ings and  charitable  institutions.  The  purpose  is  to  charge  regular  meter 
rates  on  all  <water  used  above  a  certain  maximum  allowance.  At  the 
present  moment  the  right  of  the  Board  of  Public  Service  to  make  such 
a  ruling  seems  likely  to  be  reviewed  in  the  courts  by  a  refusal  of  the 
school  officials  to  pay  the  bills  presented. 

2  The  aibove  was  written  with  reference  to  conditions  as  they  existed 
up  to  January  1st,  1906.  The  General  Assembly  in  1906  made  a  sinking 
fund  a  necessary  condition  for  excluding  water-works  debt  incurred  in 
the  future  from  the  net  indebtedness  legally  allowed  to  the  city.  In 
the  language  of  the  statute,  in  the  net  indebtedness  of  the  city  shall 
not  be  included  "bonds  issued  for  the  purpose  of  constructing,  im- 
proving and  extending  water-works  when  the  income  from  such  water- 
works is  sufficient  to  cover  the  cost  of  all  operating  expenses,  interest 
charges  and  to  pass  a  sufficient  amount  to  a  sinking  fund  to  retire  such 
bonds  when  they  become  due."  While  these  pages  are  going  through 
the  press  the  Council  has  authorized  a  loan  of  $300,000  for  construc- 
tion purposes,  creating  at  the  same  time  a  sinking  fund   for  its  re- 
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It  seems  more  than  probable  that  a  filtration  plant  will  be- 
fore a  great  while  have  to  be  built  at  enormous  expense, 
greatly  augmenting  the  present  large  debt.  Even  if  this 
should  be  delayed  longer  than  now  seems  likely,  the  bonded 
debt  under  the  present  policy  will  continue  to  increase. 
Aside  from  provision  for  debt  payment  it  might  be  urged 
that  a  depreciation  fund  ought  to  be  maintained.  Should 
the  debt  be  provided  for,  however,  no  great  fault  could  be 
found  with  the  method  of  issuing  bonds  for  renewals  when 
they  become  necessary.  To  make  renewals  by  bond  issues 
with  no  provision  for  paying  the  debt  ought  not  to  be  coun- 
tenanced by  local  or  state  authority. 

What  benefit  has  the  city  of  Cleveland  derived  from  the 
ownership  of  her  water  system?  The  chief  advantage, 
according  to  Dr.  Bemis,  has  been  the  elimination  of  a  pow- 
erful factor  in  corrupting  and  weakening  the  city  govern- 
ment. A  second  advantage  he  finds  in  the  "  remarkably 
low  charge  "  made  for  water  to  all  classes  of  consumers.* 

§  81.  Cemeteries,  Among  the  productive  enterprises 
managed  by  the  mimicipality  cemeteries  rank  second  in  re- 
spect to  the  amount  of  their  financial  transactions  through- 
out the  history  of  the  city.  Seven  cemeteries  are  now  un- 
der the  public  control.  Only  four  of  these,  however,  are 
used  to  any  considerable  extent.  Erie  Street  cemetery,  the 
oldest,  is  practically  abandoned ;  a  large  share  of  the  land  is 
being  deeded  back  to  the  city  in  exchange  for  lots  in  the 
new  Highland  Park  cemetery.  The  latter  consists  of  a 
tract  of  441  acres  adjoining  the  farm  colony  at  Warrens- 
ville.  Cemeteries  within  the  city  have  become  cramped  for 
room  and  the  new  tract  is  designed  to  serve  the  purpose  of 
a  public  burying-ground  for  many  years.     A  portion  of 

1  Annual  Reports,  1901,  p.  315.  Since  he  assumed  the  duties  of  Sui>er- 
intendent  of  Water  Works  in  1901,  Dr.  Bemis  has  issued  a  scries  of 
most  able  and  interesting  reports. 
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it  was  opened  in  1904,  the  remainder  being  cultivated  under 
the  supervision  of  cemetery  officials. 

Cemeteries  were  under  the  control  of  an  elective  board  of 
trustees  until  1891.  Receipts,  consisting  of  payments  for 
services  and  vault  fees,  as  well  as  the  income  from  the  sale 
of  lots,  were  kept  in  the  custody  of  the  board.  The  law 
required  funds  arising  from  the  sale  of  lots  to  be  used  solely 
for  the  improvement  and  embellishment  of  the  grounds. 
Current  expenses,  however,  for  many  years  exceeded  the 
revenue  which  could  be  legally  applied  to  them;  as  the 
Council  refused  to  make  appropriations,  they  were  paid 
from  funds  designed  for  outlays.  Money  arising  from  the 
sale  of  lots  shows  a  relative  decline  from  1875  ^^  ^880 
on  accoimt  of  the  opening  of  elegant  private  cemeteries.' 
When  occasionally  the  Council  did  consent  to  levy  a  tax  the 
cemetery  trustees  had  no  control  over  the  receipts;  conse- 
quently the  existence  of  two  independent  funds  produced  a 
confusion  which  makes  a  correct  tabulation  of  the  data  very 
difficult,  although  tables  as  complete  and  as  accurate  as 
could  be  made  from  published  reports  of  the  Cemetery 
Board  are  given  in  the  Appendix. 

The  independent  character  of  the  Cemetery  Board  was  at- 
tacked in  1885,  as  a  part  of  a  general  movement  against  in- 
dependent boards.  The  board  of  three  members  had  almost 
complete  financial  independence;  its  funds  were  not  even 
deposited  in  the  city  treasury.  One  member  was  selected 
to  act  as  treasurer  and  expenditures  were  made  wholly  at 
the  board's  discretion.  A  detailed  report  of  receipts  and 
expenditures  was  annually  made  to  the  Council;  and  a  re- 
port showing  the  nature  of  the  investment  of  surplus  funds 
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real  check  upon  the  board.  An  attempt  was  made  in  1886 
to  secure  legislation  requiring  funds  to  be  deposited  and 
disbursed  in  the  manner  provided  for  other  departments.* 
Finally  the  end  sought  was  attained  through  the  Federal 
Plan  in  1891.  Cemeteries  were  then  made  a  part  of  the 
Department  of  Charities  and  Correction.  Under  the  new 
Municipal  Code  this  relation  is  continued,  both  being  sub- 
ordinated to  the  Board  of  Public  Service. 

§  82.  Markets,  Municipal  markets  are  as  old  as  the  city 
itself.  In  1839  the  office  of  market  clerk  was  created.*  It 
was  his  duty  to  attend  to  the  market  houses,  weighing,  and 
the  conditions  under  which  meat  was  sold,  etc.  In  the 
earlier  years  grounds  and  building  were  rented  by  the  city. 
In  1840  one  market  house  was  built  and  another  in  1867. 
In  1880  the  city  had  four  markets  occupying  in  all  some- 
thing less  than  two  acres.  At  that  time  this  was  the  only 
branch  of  the  city  government  remaining  under  the  control 
of  a  council  committee ; '  other  departments  had  been  trans- 
ferred, most  of  them  long  before,  to  boards  provided  by 
law.  A  question  as  to  the  propriety  of  .a  municipality's 
engaging  in  any  business,  such  as  markets,  which  entered 
into  competition  with  private  business  interests,  was  raised 
in  1883.  The  Mayor  took  it  up  and  decided  that  "  the  con- 
venience to  the  greater  number  of  citizens  is  the  only  gauge 
by  which  the  project  can  be  determined."  * 

At  present  only  the  poorer  classes  patronize  the  muni- 
cipal market  houses ;  the  relative  decrease  is  due  chiefly  to 
telephone  service  and  free  delivery.  Receipts  arise  from 
rent  paid  by  tenants  for  use  of  stalls,  benches,  curbs,  etc; 

1  Council  Proceedings,  May  a4f  1886. 
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fees  received  by  the  keeper  of  city  scales  are  also  included. 
Stalls  were  formerly  assigned  by  public  bidding,  but  under 
the  new  Municipal  Code  the  Board  of  Public  Service 
makes  the  assignments  and  fixes  the  rents  to  be  paid.  The 
chief  items  of  expenditure  are  salaries  of  officers  and  em- 
ployees, including  the  city  sealer,  and  fuel  and  light  for 
market  buildings.  Average  receipts  and  disbursements 
have  remained  practically  unchanged  for  many  years. 

The  erection  of  a  new  and  modem  market  house  is  now 
causing  larger  outlays  than  ever  before.  Under  an  act  of 
1898  ^  the  city  was  authorized  to  issue  $325,000  bonds  for 
purchasing  land  and  erecting  a  market  house  and  auditor- 
ium. A  Market  House  Commission  of  three  members,  pro- 
vided for  in  the  act,  was  appointed  by  the  Mayor  and  con- 
firmed by  the  Council  August  12,  1901.*  Originally  to 
serve  for  but  five  years,  the  new  Code  provided  that  the 
Commission  should  continue  to  act  until  its  object  was  accom- 
plished.' In  1903,  however,  it  was  ousted  because  cre- 
ated by  an  unconstitutional  law ;  its  duties  devolved  on  the 
Board  of  Public  Service.  From  1901  to  1903  $160,000  of 
bonds  were  issued  and  the  proceeds  expended  for  land. 
Construction  of  the  proposed  building  has  been  delayed  in 
various  ways,  and  the  auditorium  feature  will  probably  be 
omitted,  as  urged  by  the  Municipal  Committee  of  the 
Chamber  of  Commerce.* 

§  83.  Docks  and  Wharves.  In  view  of  her  possibilities 
as  an  important  lake  port  it  is  rather  remarkable  that  Qeve- 
land  has  paid  so  little  attention  to  the  matter  of  docks  and 
wharves.    Elsewhere  •  a  suggested  project  for  the  construc- 

1  Passed  April  26,  1898.  93  O.  L..  66a 

»  C/iutiril  PrnrfitfdiHPS.  Aiunist   T^.   TOr*T  •  S    ^t6. 
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tion  of  docks  on  a  large  scale  has  been  referred  to.  Here  is 
a  field  for  municipal  ownership  and  operation  of  far  more 
promise  just  now  to  the  prosperity  of  Cleveland,  and  also 
better  suited  for  municipal  activity,  than  street  lighting  and 
street  railways. 

An  act  of  1844  *  &2ive  Cleveland  the  power  to  construct 
and  operate  wharves  and  docks.  A  few  public  landings 
were  constructed  in  the  next  decade  and  these  she  attempted 
in  1856  to  make  a  source  of  greater  revenue  to  her,*  though 
apparently  with  little  success.  In  1879  the  city  owned  and 
controlled  a  harbor  frontage  of  4,960  feet ;  only  a  little  over 
half  of  it,  however,  was  in  a  serviceable  condition.  At 
present  the  total  dock  frontage  in  the  city  is  approximately 
fourteen  miles,  of  which  the  city  owns  about  1.2  per  cent, 
including  street  ends  and  several  parcels  acquired  in  widen- 
ing the  river. 

Income  from  the  city's  docks  and  wharves  is  treated  here 
as  the  receipt  of  a  municipal  industry,  although  they  are 
leased  every  two  years  to  the  highest  bidder,  so  that  there 
are  no  expenses  of  operation.  Expenditures  in  recent 
years  have  been  slight  and  are  generally  merged  with  the 
river  and  harbor  fund. 

§  84.  Institutional  Industries.  Institutional  industries 
have  been  discussed  sufficiently  in  the  section  devoted  to  the 
House  of  Correction.  In  addition  to  the  manufacturing 
department  of  the  Workhouse,  a  similar  enterprise  is  carried 
on  in  a  small  way  by  the  Infirmary  and  receipts  from  the 
sale  of  products  from  the  Infirmary  farm  are  tabulated 
whenever  the  reports  make  it  possible.  Expenditures  of  a 
commercial  or  industrial  character  are  not  clearly  separ- 
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§  85.  Miscellaneous  Industries  and  Enterprises.  Two 
other  undertakings  commercial  in  their  nature  find  a  place 
here.  Income  and  expenditure  on  account  of  the  city  store 
room  and  the  sale  of  school  books  are  not  legitimately  a 
part  of  the  expenses  of  general  government  and  schools, 
though  in  the  reports  of  those  departments  they  are  usually 
so  treated.  In  1892  a  fund  was  created  for  the  purchase  of 
stationery  and  office  supplies  at  wholesale  prices.  These 
supplies  are  kept  in  the  city  store  room  and  issued  to  the 
various  departments  at  cost.  The  advantage  of  such  a 
method  of  purchasing  city  supplies  was  pointed  out  from 
time  to  time/  but  until  the  unified  form  of  government  was 
realized  nothing  of  the  kind  could  be  put  into  practice,  "  be- 
cause," said  Mayor  Gardner  in  1886,  "  as  at  present  con- 
ducted the  departments  are  essentially  '  close  communion  ' 
and  do  not  associate  even  for  general  business  purposes."  ^ 

Since  1893  ^^^  Board  of  Education  has  bought  school 
books  and  resold  them  to  the  pupils.  An  act  of  1891  gave 
the  authority  by  providing  that  publishers  should  furnish 
their  books  to  boards  of  education  at  seventy-five  per  cent 
of  the  list  price,  to  be  resold  to  school  children  at  an  ad- 
vance of  not  more  than  ten  per  cent.' 

Other  minor  municipal  services,  formerly  in  private 
hands  but  now  managed  by  the  municipality,  have  already 
been  referred  to.*  The  collection  of  ashes  by  the  city  began 
in  1906.  Other  services  have  been  or  are  now  under 
consideration.  The  suggestion  is  made  that  the  city  should 
take  over  the  sprinkling  of  streets  as  it  is  permitted  to  do 

1  City  Documents^  1874,  PP-  xxviii-xxix. 
« Ibid.,  1886,  p.  xxi. 
»  Act  oi  May  4,  1891,  88  O.  L..  568. 

*  Supra,  street  lighting,  p.  158;  night  soil,  p.  149;  garbage  disposal, 
p.  150. 
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by  the  G>de.^  A  demand  for  municipal  ownership  of 
the  street  railways  is  seriously  made  by  the  partisans  of 
the  "  three  cent  fare  "  movement,  who  have  for  years  been 
waging  a  1^^  war  with  the  Qeveland  Electric  Railway 
Company.  The  state  laws  do  not  at  present  permit  cities 
to  construct  and  own  their  street  railways.  Mayor  John- 
son, as  is  well  known,  is  an  advocate  of  municipal  owner- 
ship.    There  is,  however,  no  general  sentiment  in  its  favor. 

*  Annual  Report  of  the  Division  of  Street  Cleaning,  1905,  p.  3. 
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CHAPTER  VI 

Debt  and  Sinking  Funds 

§  86.  Origin  of  Funded  Debt.  "  It  has  become  some- 
what customary,"  the  Mayor  of  Cleveland  was  constrained 
to  say  in  i860,  "  for  municipal  corporations  to  negotiate 
loans,  and  accumulate  a  public  debt  for  future  generations 
to  pay."  *  Admitting  that  such  a  method  might  be  advis- 
able in  the  case  of  "  great  improvements  "  or  revenue-pro- 
ducing enterprises,  he  was  forced  to  conclude  that  "  ordin- 
arily such  a  policy  is  unwise  and  should  be  deprecated."  * 
For  Cleveland,  as  for  many  other  municipalities,  it  would 
have  been  well  had  these  words  been  heeded  in  the  next 
decade  and  a  half.  From  1866  to  1875,  while  the  popula- 
tion of  fifteen  of  the  principal  cities  of  the  United  States 
increased  a  little  less  than  seventy-one  per  cent,  indebted- 
ness increased  271  per  cent.'  In  the  same  period  Cleveland's 
population  increased  72  per  cent  and  her  debt  355  per  cent 

^  City  Documents,  1859-60,  p.  4. 

*The  Mayor's  opinion  of  the  wisdom  of  borrowing  may  have  been 
influenced  by  the  difficulty  of  finding  persons  willing  to  become  cred- 
itors of  the  city.  In  the  City  Clerk's  report  for  1859  the  following 
entry  appears :  **  Paid  W.  H.  Stanley,  efforts  to  (borrow  money  for  the 
city,  $28.00."  (Report  of  City  Clerk,  1858-59,  p.  15.)  iSince  i860  muni- 
cipal securities  have  become  a  favorite  form  of  investment  The  very 
eagerness  of  investors  to  obtain  city  bonds  has  doubtless  been  a  potent 
cause  of  the  rapid  growth  of  municipal  indebtedness  in  the  United 
States. 

•  H.  C.  Adams,  Public  Debts  (p.  346)  ;  quoted  from  "  Report  of  the 
Commission  to  Devise  a  Plan  for  the  Government  of  the  Gties  of  the 
State  of  Pennsylvania." 

537]  203 
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With  the  exception  of  half  a  million  dollars  incurred  for 
the  erection  of  the  Water  Works,  the  city  debt  before  the 
beginning  of  the  Civil  War  was  small  and  unimportant.     A 
debt  of  $30,000  or  $40,000  for  grading,  inherited  by  the  first 
Council  under  the  city  charter,  was  quickly  paid.^     With 
a  debt  which  probably  did  not  exceed  $15,000  in  1843  the 
Council  was  warned  that  it  would  find  the  "  finances  em- 
barrassed." ^    No  small  share  of  the  embarrassment  alluded 
to  was  the  direct  result  of  a  practice,  followed  by  the  vil- 
lage and  adopted  by  the  city,  of  issuing  orders  on  the  treas- 
ury regardless  of  whether  there  were  funds  on  hand  or  not 
Of  a  debt  of  $22,000  in  1847,  $8,000  was  in  the  form  of 
these  treasury  orders,  worth  about  $0,625  on  the  dollar.' 
For  labor  and  materials  furnished  the  city  prices  were,  ac- 
cordingly, twenty-five  to  thirty-three  per  cent  higher  than 
the  cash  price;  and  to  fund  at  least  a  part  of  these  orders 
and  bring  the  rest  to  par  constituted  the  financial  problem. 
The  charter  of  1852  *  permitted  the  city  to  borrow  in  antic- 
ipation of  the  revenues  of  the  current  fiscal  year  and  this 
power  was  used  the  next  year  in  a  tax  loan  of  $10,000,  sup- 
posed to  be  sufficient  to  cancel  the  floating  debt*     "  Funded 
debt,"  however,  does  not  appear  in  any  statement  of  liabili- 
ties until  1856.     After  1861  floating  obligations  constantly 
accumulated  and  were  then  funded.     Such  current  charges 
as  interest  and  lighting  expenses  were  allowed  to  go  unpaid 
for  a  longer  or  shorter  period  when  they  were  converted 
into  interest-bearing  debt,"  with  the  result  that  more  than 
thirty  per  cent  of  the  indebtedness  in  1872  was  of  this  char- 
acter, and  for  some  time  more  than  one-third  of  the  interest 
charges  was  on  bonds  issued  for  current  expenses.*     Bonds 
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for  viaduct,  water-works  and  special  improvements  swelled 
the  total  at  an  alarming  rate.  .Loans  amounting  to  nearly 
nine  and  a  half  million  dollars  were  raised  from  1871 
to  1877.* 

§  87.  Special  Debt  For  a  time  the  real  proportions  of 
the  debt  were  concealed  by  dividing  it  into  "  general "  and 
"  special  "  indebtedness.  The  former  was  incurred  for  gen- 
eral purposes  and  was  to  be  paid  from  the  ordinary  tax  levy. 
Special  debt  consisted  of  bonds  issued  for  local  improve- 
ments, such  as  sewers,  paving  and  street-opening;  payment 
was  to  be  made  from  special  assessments  on  property  bene- 
fited. In  the  five  years  from  1870  to  1875  the  latter  in- 
creased more  than  fourfold,  amounting  to  nearly  three  mil- 
lion dollars;  while  the  general  debt  increased  but  a  little 
over  fifty  per  cent.  The  policy  of  so  classifying  the  debt 
seems  to  have  originated  in  1867,  when  the  Mayor  re- 
fused to  admit  that  bonds  of  the  four  sewer  districts  formed 
a  part  of  the  general  debt  of  the  city.*  On  March  first, 
1870,  bonds  of  this  character  had  been  issued  aggregating 
$334,876.  In  the  debt  statement  of  the  following  years  no 
reference  is  made  to  a  special  debt,  but  at  the  beginning  of 
1874  it  amounted  to  $897,000,  and  during  that  year  no  less 
than  $1,534,700  was  added  to  it.  An  idea  prevailed  that 
a  special  debt  would  take  care  of  itself  and  need  in  no  way 
be  considered  in  estimating  the  city's  financial  burdens. 
Though  it  was  true  enough  that  special  indebtedness  was 
only  a  "  contingent  liability,"  interest  on  it  had  to  be  paid, 
and  it  was  interest,  as  we  are  told,  "  that  distresses."  * 

That  opposition  to  these  bond  issues  for  special  improve- 
ments should  arise  at  this  juncture  was  inevitable.     Mayor 
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Otis  indignantly  asserted  that  a  large  majority  of  the  street- 
opening  bonds  were  "  issued  in  obvious  conflict  with  the 
spirit  of  the  law."  *  The  law  authorized  street  improve- 
ments, of  course,  but  only  when  they  were  necessary;  and 
the  necessity  contemplated  was  a  public,  not  a  private  one, 
the  reformer  insinuatingly  remarked.  Land  speculators 
had  evidently  made  good  use  of  the  Council  to  speed  their 
private  ventures.  By  the  defenders  of  the  special  improve- 
ment bonds  abuses  were  ignored  and  the  prevailing  practice 
favored  on  the  ground  that  it  was  not  expedient  to  wait  un- 
til the  money  for  much-needed  improvements  could  be  ac- 
cumulated, or  to  deny  the  benefit  of  the  city's  credit  to  the 
small  taxpayer.  The  cost  of  improvements  could  also  be 
greatly  reduced,  it  was  pointed  out,  by  paying  contractors 
in  cash. 

In  the  latter  contention  another  evil  practice  that  had 
fastened  itself  upon  the  financial  system  is  suggested.  In 
1870  an  act  had  been  passed  providing  that  all  contractors 
should  be  paid  in  cash  "  or  assessments ;"  *  but  for  six  or 
seven  years,  in  open  violation  of  this  law,  contractors  re- 
ceived instead  of  cash  special  improvement  bonds  bearing 
seven  per  cent  interest.  A  brokerage  in  these  securities 
finally  awakened  criticism  and  led  to  a  stricter  council  con- 
trol over  their  sale.'  In  close  connection  with  this  irreg- 
ularity still  another  cropped  out  during  the  same  decade 
Among  the  items  of  floating  debt  the  statistics  contain  one 
known  as  **  certified  estimates."  As  the  work  on  an  im- 
provement progressed  a  certificate  of  the  amotmt  completed 
was  given  the  contractor  by  the  City  Civil  Engineer;  the 
certificates  the  contractor  presented  to  the  Auditor  and  re- 

1  City  Documents,  1874,  P-  xx. 

«  Act  of  April  18,  1870,  67  O.  L.,  81,  §  562. 

»  City  Documents,  1877,  pp.  34-35. 
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ceived  a  due  bill  known  as  a  certified  estimate.  These  orders 
bore  interest  at  six  per  cent  from  the  time  they  were  pre- 
sented to  the  Treasurer  until  paid.  Usually  the  contractor  was 
bound  by  agreement  to  wait  for  payment  until  the  taxes  or 
assessments  were  collected;  but  to  realize  at  once  on  the 
certified  estimates  the  practice  grew  up  of  presenting  them 
to  the  Treasurer  who  discounted  them  at  three  to  five  per 
cent.  Obligations  of  this  sort  did  not  appear  in  the  annual 
reports,  were  not  included  in  the  special  debt,  and  no  ac- 
curate account  of  them  seems  to  have  been  kept.  After 
the  matter  had  been  investigated,  certified  estimates  appear 
in  the  statement  of  liabilities  for  1879  and  a  few  years  fol- 
lowing. The  amount  outstanding  in  1874  and  1875  must 
have  been  very  large.  Orders  presented  in  1877  ^^^  ^^78 
had  been  drawing  interest  for  five  or  six  years,  their  exist- 
ence being  unknown  to  the  Treasurer.*  The  right  to  issue 
such  certificates  to  contractors  was  granted  by  the  Code ;  * 
the  difficulty  was  that  they  were  not  issued  nor  paid  in  the 
manner  provided  by  law. 

A  new  enactment  covering  the  subject  of  special  debt  was 
provided  in  1882.'  Bonds,  notes,  or  certificates  of  indebted- 
ness could  be  issued  in  anticipation  of  special  assessments 
levied,  but  were  made  payable  in  annual  instalments. 
Among  its  borrowing  powers  the  city  still  has  the  right 
to  issue  bonds  for  this  purpose,  subject  to  the  same  limita- 
tions and  restrictions  that  apply  to  other  bonds.  Notes 
payable  within  two  years  or  less  may  now  take  the  place  of 
bonds  in  anticipation  of  special  assessments.^ 

§  88.  Debt  Limit.     The  "  borrowing  mania  "  which  af- 

*  Report  of  Special  Investigating  Committee,  Council  Proceedings, 
February  18,  18;^. 
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flicted  Cleveland  the  larger  part  of  the  decade  beginning  in 
1870  was  not  confined  to  any  one  city  or  state.  From  1870 
to  1874  the  city  and  town  indebtedness  of  Massachusetts 
increased  from  $34,800,000  to  $80,427,000;  ^  the  growth  of 
debt  in  other  states  was  even  greater,  as  indicated  above.* 
To  check  this  alarming  increase  of  local  indebtedness  limi- 
tations were  placed  by  statute  on  the  borrowing  power  in 
many  states.  Pennsylvania  in  1873  *  limited  municipal 
debts  to  seven  per  cent  of  the  tax  valuation.  Maine  es- 
tablished a  five  per  cent  limit  in  1877.*  A  little  later 
Indiana  went  further  and  prohibited  municipal  debts  in 
excess  of  two  per  cent  of  valuation.  ° 

Governor  Noyes  suggested  to  the  General  Assembly  of 
Ohio  which  met  in  1874  that  the  power  of  local  governing 
bodies  in  the  state  to  create  debt  should  be  restricted  by 
legislative  enactment.*  His  advice  was  heeded  and  a  law 
passed  limiting  the  debt  that  cities  could  incur  to  five  per 
cent  of  the  valuation  placed  on  property  for  taxing  pur- 
poses. Although  this  maximum  has  been  raised  from  time 
to  time,  at  least  one  administration  before  the  present  has 
felt  greatly  hampered  by  the  lack  of  power  to  incur  further 
debt.  The  total  debt  decreased  more  than  $500,000  from 
1878  to  1891 ;  and  although  the  policy  of  the  Council  for 
some  years  was  to  permit  no  increase,^  the  net  indebtedness 
in  189 1  was  very  close  to  five  per  cent  of  the  valuation.  In 
the  maximum  allowed  by  the  state  law  the  water-works  debt 

1  Commercial  and  Financial  Chronicle,  vol.  xx,  p.  345.    April  10,  187S 

2  Supra,  p.  203. 

« Constitution  of  1873,  Art  x,  §  8. 

*  Constitutional  amendment  adopted  September  10,  1877,  Art.  xxii. 

5  March  14,  1881. 

«  Annual  Message  of  the  Governor  of  Ohio  to  the  Sixty-first  General 
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was  not  included.  Vetoing  an  ordinance  to  issue  street  im- 
provement bonds,  Mayor  Rose  expressed  the  fear  that  New 
England  officials  might  at  any  time  decide  to  include  water- 
works debt,  an  action  which  would  render  Qeveland  bonds 
unmarketable  for  the  use  of  trust  funds  in  New  England 
states,  injuring  the  city's  credit  and  causing  the  rate  of 
interest  to  advance  one  or  two  per  cent  on  the  issue  of  re- 
funding bonds. 

When  the  McKisson  administration  in  1896  launched  a 
movement  for  large  outlays  to  provide  a  better  water  sup- 
ply, garbage  disposal,  sewage  system  and  river  improve- 
ment, to  secure  the  necessary  bond  issues  the  only  method 
available  seemed  to  be  to  raise  the  debt  limit.  To  the 
Citizens*  Committee  the  Mayor  reported  that  a  careful  com- 
parative study  had  revealed  that  no  American  city  in  Cleve- 
land's class  had  as  small  a  debt,  with  the  exception  of  San 
Francisco  and  Detroit;  that  Detroit's  small  debt,  however, 
was  not  due  to  better  financial  management,  but  to  the  fact 
that  fewer  and  less  costly  public  improvements  had  been 
made.*  By  skillful  computation  Mayor  McKisson  con- 
vinced himself,  and  apparently  the  Citizens*  Committee,  that 
Qeveland's  debt  in  proportion  to  population  was  anywhere 
from  a  sixth  of,  to  something  less  than  merely  equal  to,  the 
debt  of  a  dozen  or  fifteen  other  large  cities.  Real  and  personal 
property,  he  maintained,  was  valued  at  about  thirty-five  per 
cent  of  its  actual  worth  and  in  consequence  the  tax  rate  was 
only  one  per  cent  instead  of  2.87.  The  thesis  which 
he  undertook  to  prove  was  that  Cleveland  could  largely  in- 
crease her  tax  rate  and  indebtedness  and  still  be  able  to  at- 
tract capital  from  other  cities  of  her  class.     To  secure  a 
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fettered  by  the  low  limit ;  that  no  other  city  in  the  state  had 
so  small  a  debt;  and  that  the  finances  of  none  had  been  so 
conservatively  administered.  Further,  he  urged,  growing 
and  prosperous  municipalities  are  able  to  find  means  for 
disregarding  debt  limits,  Chicago,  St.  Louis  and  other  cities 
being  cited  as  examples.  In  spite  of  a  protest  from  the 
Council  that  such  legislation  was  "  unnecessary  and  against 
the  best  interests  of  taxpayers,"  *  the  L^slature  was  in- 
duced to  raise  the  debt  limit  from  five  per  cent  to  sevea 
Greatly  enlarged  bond  issues  resulted  in  the  succeeding 
years,  the  total  debt  increasing  from  $10,675,000  in  1896 
to  $14,503,000  in  1900. 

§  89.  School  Debt.  A  life  history  of  debt  incurred  for 
each  municipal  function  can  be  followed  in  the  statistical 
Appendix ;  loans  for  school  purposes,  however,  deserve  spe- 
cial mention.  Authority  to  issue  bonds  for  the  purchase  of 
land  and  the  construction  of  buildings  was  bestowed  upon 
the  city  in  1853  *  ^^d  transferred  to  the  Board  of  Edu- 
cation when  the  school  and  municipal  finances  were  com- 
pletely divorced  in  1873.  Prior  to  1873,  therefore,  all 
school  bonds  were  issued  in  the  name  of  the  city.  The 
Board  of  Education,  however,  used  this  power  very  spar- 
ingly until  1882 ;  for  to  borrow  money  and  create  interest- 
bearing  debt  to  provide  schoolrooms  was  considered  by  the 
Board  during  these  years  to  be  as  poor  a  policy  as  to  incur 
debt  to  pay  teachers'  salaries.'  Restricted  tax  levy  and 
rapid  growth  of  population  called  for  rather  frequent  is- 
sues beginning  in  1883,  because  a  "  fallacious  theory,"  that 
school  buildings  are  a  permanent  improvement  for  a  rapidly 
growing  population,   preferred  loans  to  increased  taxes. 

»  Council  Proceedings,  March  30,  1896. 
«  Act  of  March  11,  1853,  51  O.  L.,  362. 
»  Annual  Report  of  the  Board  of  Education,  1875,  P-  M- 
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The  policy  adopted  by  the  Board  in  1873  was  re-echoed  by 
the  School  Director  in  1896;  "  There  can  be  no  questiofi," 
he  declared,  "  that  the  issuing  of  bonds  for  building  pur- 
poses is  an  unwise  and  extravagant  method  of  meeting  this 
problem."  ^  In  recent  years,  however,  a  relatively  large 
amount  of  bonds  have  been  issued  for  building  purposes, 
as  a  comparison  of  the  school  levy  with  the  total  ex- 
penditure for  schools  will  show.  For  erecting  and  equip- 
ping high  schools  $300,000  were  issued  in  1898,  and  since 
1900  bonds  for  building  purposes  have  averaged  nearly 
$300,000  a  year.  Less  important  additions  to  the  school 
debt  are  due  to  the  annexation  of  Glenville.  At  the  same 
time  the  highest  rate  allowed  by  the  statutes  is  being  levied 
for  building  purposes. 

Over  against  a  total  debt  of  $2,308,000  in  1905  an  in- 
ventory of  school  property  shows  total  assets  of  $8,781,680, 
of  which  $1,500,000  represents  land  values.  The  sinking 
fund,  to  be  discussed  presently,  has  assets  amounting  to 
$243,185. 

§  90.  Causes  of  the  Growth  of  Indebtedness.  The 
causes  contributing  to  the  growth  of  the  city  debt  are 
fundamentally  the  same  which  have  led  to  an  increase  of 
expenditures  from  decade  to  decade.  A  tendency  is  every- 
where observed  toward  a  larger  use  of  credit  as  the  den- 
sity of  population  increases.*  Speaking  of  the  growing 
debt  in  1877,  Mayor  Rose  remarked  that  "Among  the  most 
prolific  causes  of  this  plague  is  the  influence  of  political 
partisanship  in  the  administration  of  city  governments."  • 
The  large  increase  of  debt  at  this  time  seems  to  have  grown 
out  of  the  board  system  of  government,  by  which  large  de- 
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ficits  were  anntially  created  and  funded.  A  mistaken  no- 
tion of  the  character  of  the  "  special "  debt  was  also  per- 
haps in  part  responsible.  Special  indebtedness,  though 
only  remotely  a  general  liability,  had  an  effect  on  business 
no  less  marked  because  it  was  to  be  redeemed  by  special  as- 
sessments instead  of  general  taxation. 

§  91.  The  Longworth  Bond  Act.  The  second  upward 
trend  in  the  growth  of  Cleveland's  net  indebtedness  b^ns 
in  1902.  This  fact  suggests  that  the  general  bond  act  of 
that  year,  known  as  the  Longworth  Bond  Act,  may  have 
had  some  influence  by  making  the  creation  of  dd)t  easier 
than  it  was  before.  The  act  ^  confers  on  the  municipal 
corporations  of  the  state  general  powers  to  issue  bonds; 
no  less  than  twenty-seven  objects  or  fimctions  are  enumer- 
ated for  which  loans  may  be  raised.  Interest  is  limited  to 
six  per  cent,  though  no  restriction  is  placed  on  the  length 
of  time  the  bonds  may  run.  The  ordinance  or  resolution 
authorizing  an  issue  requires  a  two-thirds  vote  of  the 
Council ;  and  if  the  amount  issued  in  any  one  year  is  to  ex- 
ceed one  per  cent  of  the  total  assessed  valuation  of  property, 
it  must  also  be  submitted  to  the  people  and  receive  a  ma- 
jority of  the  votes  cast.  Likewise,  if  the  total  net  in- 
debtedness is  to  exceed  four  per  cent  of  the  tax  dupli- 
cate the  surplus  issues  must  be  authorized  by  a  popular  vote, 
in  which  case  the  total  may  reach,  but  not  exceed,  eight  per 
cent  of  the  valuation.  As  a  part  of  this  maximum,  bonds 
to  be  paid  by  special  assessment  are  not  included.  Doubt 
having  arisen  as  to  whether  the  limit  placed  by  the  Long- 
worth  Act  applied  to  debt  existing  prior  to  its  passage,  the 
Question  was  carried  to  the  Supreme  Court  where  it  was 
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not  be  considered.*  The  debt  limit  is,  therefore,  consider- 
ably raised  for  a  number  of  years ;  and  the  actual  maximum 
is  also  still  further  increased  by  an  act  of  the  last  General 
Assembly  excluding  water-works  bonds  and  deducting  sink- 
ing* funds  from  the  outstanding  debt  in  determining  net 
indebtedness.  Full  advantage  has  been  taken  of  both  these 
modifications  of  the  Longworth  Act  and  Cleveland  has 
now  practically  reached  the  limit  beyond  which  popular  con- 
sent is  necessary.  The  people,  apparently,  are  not  in  a 
mood  to  give  their  consent  to  a  further  bonding  of  the  city. 
In  a  special  election  held  October  9,  1906,  an  issue  of 
$300,000  of  bonds  for  beginning  work  on  the  new  City 
Hall,  $1,300,000  for  the  construction  of  a  high  level  bridge 
to  replace  the  Superior  street  viaduct,  and  $700,000  to  re- 
pair the  Central  viaduct  were  all  defeated. 

The  Longworth  Act,  re-enacted  as  a  part  of  the  new 
Code,  and  subsequently  amended,  covers  the  main  points  in 
the  borrowing  powers  of  the  cities  of  the  state.  In  addi- 
tion to  its  provisions  the  Council  has  power  to  borrow  until 
the  following  tax  levy  is  collected  any  sum  that  the  local 
board  of  health  may  consider  necessary.'  "  Deficiency 
bonds  "  to  meet  a  deficit  in  the  ordinary  revenues  may  be 
issued  to  the  extent  of  one  per  cent  of  the  taxable  value  of 
property.  Popular  consent,  however,  is  necessary  for  such 
an  issue.* 

§  92.  Interest.  Interest  on  the  public  debt  has  regularly 
constituted  one  of  the  largest  items  of  municipal  expendi- 
ture. In  1873  rnore  than  one-third  of  the  entire  tax  levy 
was  required  for  this  purpose.  A  per  capita  expenditure 
of  $2.73  in  1876-1880  is  the  largest  in  the  city's  history, 
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though  for  the  decade  preceding  1875  the  amount  was  only 
slightly  smaller/     After  1880  the  ainount  gradually  de- 
clined to  an  average  of  $1.66  in  1896-1900.     The  last  five 
years  show  an  increase,  net  interest  pa)mients  per  capita 
being  $1.95  in  1904,*  which  is  larger  than  the  amount  paid 
by  Chicago,  Philadelphia,  St.  Louis,  Detroit  or  Milwaukee. 
On  the  other  hand  interest  pajrments  in  New  York  and 
Boston  are  much  larger  in  proportion  to  population  than  in 
Cleveland.     General  conditions  in  Cleveland,  however,  arc 
to  be  compared  with  the  former  rather  than  with  the  latter 
group.     No  important  city  in  Ohio  bears  as  large  a  per 
capita  burden  of  interest  as  Cleveland,  with  the  exception 
of  Cincinnati,  where  a  large  part  of  the  pa)rment  is  due  to 
the  Cincinnati  and  Southern  Railway.     From  the  point  of 
view  of  interest  charges  it  is  apparent  that  a  further  in- 
crease of  debt,  except  for  productive  undertakings,  will  tend 
to  put  Cleveland  at  a  disadvantage  with  most  of  the  cities 
in  her  class. 

The  rate  of  interest  has  fallen  steadily.  Practically  all 
bonds  issued  before  1875  bore  seven  per  cent;  in  that 
year  an  effort  was  made  to  reduce  interest  to  six  per 
cent  and  $350,000  were  offered  at  that  rate.  These 
bonds  had  to  be  sold  slightly  below  par,  so  that  the  actual 
rate  was   six   and   one-fourth   per   cent   at   par.*      This, 

1  The  fibres  for  1874  and  certain  other  years  are  less  than  the  in- 
terest actually  paid,  for  the  reason*  that  in  the  Auditor's  report  principal 
and  interest  are  not  separated  in  payments.  ''Special  bonds  and  in- 
terest "  is  a  common  form  of  entry.  On  this  account  also  the  amount 
of  debt  paid  in  1874  and  the  years  immediately  preceding  and  follow-: 
ing  is  only  approximately  correct 

*  Bulletin  ^o.  d.  iqo.      Net  interest  includes  onlv  oavments  to  the 
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however,  was  a  distinct  advantage,  especially  in  view 
of  the  large  viaduct  issues  which  were  made  the  fol- 
lowing year  and  sold  at  a  substantial  premium.  No 
seven  per  cent  bonds  were  issued  for  any  purpose  after 
1878,  and  after  1880  all  six  per  cents  were  taken  by  the 
Sinking  Fund  Commissioners.  A  block  of  viaduct  bonds 
had  been  disposed  of  at  five  per  cent  in  1877;  from  1887 
until  1893  five  per  cent  was  the  prevailing  rate,  although 
as  early  as  188 1  four  per  cents  were  sold  at  par.  With 
very  few  exceptions  all  bonds  issued  since  1893  have  borne 
four  per  cent.*  A  million  dollars  of  water-works  bonds 
issued  in  1902  were  sold  at  a  premium  sufficient  to  reduce 
the  net  rate  to  less  than  3.3  per  cent;  since  1902  the  net 
rate  has  increased  almost  to  the  nominal  rate.  Under  the 
new  Code  the  city  is  obliged  to  offer  its  bonds  at  par  and 
accrued  interest  to  the  Sinking  Fund  Commission  and  only 
after  the  Commission  has  refused  them  can  they  be  of- 
fered for  public  sale.  For  many  years  it  has  been  cus- 
tomary to  sell  five  per  cent  promissory  notes  in  anticipation 
of  the  collection  of  special  assessments  for  street  improve- 
ments. In  recent  years  practically  all  these  notes  have 
been  purchased  by  the  Sinking  Fund  Trustees.  In  1905 
five  per  cent  bonds  were  sold  instead  of  notes,  all  of  them, 
— $719,000, — ^being  taken  for  the  sinking  funds,  at  par. 

§  93.  Method  of  Selling  Bonds.  After  the  Sinking  Fund 
Commission  has  been  given  an  opportunity  to  take  bonds 
at  par  they  must  be  sold  to  thb  highest  bidder,  the  sale  .being 
advertised  thirty  days  in  advance.  Only  after  being  offered 
at  public  sale  may  they  be  sold  privately.  Prior  to  1877  all 
bonds  were  sold  in  the  eastern  markets  by  the  personal  ef- 
forts of  the  Treasurer.  The  scheme  of  advertising  and  re- 
ceiving bids  for  the  purchase  of  securities  was  tried  as  an 

*  Five  or  six  per  cent  is  the  usual  rate  on  bonds  which  have  been 
assumed  t>y  the  annexation  of  outl3rin^  villages. 
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experiment  in  1877,  ^ind  the  first  five  per  cent  bonds  ever 
sold  brought  a  premium  of  2.07  per  cent  The  following 
year,  presumably  influenced  to  some  extent  by  the  stKxcss 
of  the  plan  in  Cleveland,  the  General  Assembly  so  revised 
the  statutes  as  to  require  all  cities  in  the  state  to  sell  their 
bonds  in  this  way  and  prohibited  private  sale.*  In  the 
municipal  bond  market  Cleveland's  method  of  disposing 
of  her  securities  has  long  been  regarded  as  a  model  which 
other  cities  would  do  well  to  follow.* 

§  94.  Debt  Payment.  However  necessary  and  useful 
a  municipal  debt  may  be,  a  proper  provision  for  paying  it 
cannot  safely  be  neglected.  A  growing  and  prosperous 
city  finds  no  difficulty  in  making  use  of  its  credit  to  any  ex- 
tent the  law  of  the  state  or  the  sentiment  of  the  community 
will  permit,  but  pa)mient  of  obligations  when  they  mature  is 
a  more  difficult  problem,  and  simple  though  the  principles 
of  debt  liquidation  are,  a  weakness  in  the  financial  adminis- 
tration of  cities  is  likely  to  be  foimd  at  this  point  The 
fundamental  principle  to  be  observed,  and  usually  aimed  at 
in  the  laws  of  the  state,  is  to  make  adequate  provision  for 
the  pa)mient  of  a  debt  at  the  time  it  is  created.  On  this 
point  Professor  Adams  speaks  for  all  writers  on  mimicipal 
finance  when  he  says  that  "  in  local  affairs,  early  provision 
for  the  payment  of  debt  is  evidence  of  sound  business  prin- 
ciples. All  the  facts  bearing  upon  the  question  are  known 
to  the  authorities  when  they  determine  to  borrow  money, 
and  there  is  consequently  no  reason  why  they  should  not 
make  adequate  provision  for  expunging  a  debt  at  the  time 
it  is  created."  •     The  sinking  fund  is  usually  the  method 


^Annual  Rehnrix.   tRtR.  <n.  <*»       A<^  /v*  ^4^-%.  - 
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relied  upon  in  American  cities  to  cancel  maturing  obliga- 
tions. 

By  the  general  laws  of  1852  the  city  was  required  to  levy 
and  collect,  in  addition  to  all  other  taxes,  not  more  than 
one-half  mill,  to  be  applied  in  pa)mient  of  the  funded  debt 
and  for  "  no  other  purpose  whatever."  *  By  an  amend- 
ment in  1861  a  levy  of  not  less  than  one  mill,  nor  more  than 
three  mills,  was  required  until  all  outstanding  debt  was  fully 
provided  for.*  In  spite  of  full  powers  to  establish  and 
maintain  sinking  funds,  the  record  of  succeeding  years  is 
one  of  neglect  and  indifference.  Want  of  early  steps  to  pro- 
vide for  the  payment  of  maturing  bonds  created  in  the  term 
of  Mayor  Otis  what  he  called  an  "  emergency  in  financial 
management ;"  *  the  lack  of  adequate  sinking  funds  has 
called  for  much  refunding  of  debts  which  should  have 
been  cancelled  at  maturity.  Special  power  is  given  to  the 
Council  to  issue  refunding  bonds  whenever  necessary  on  ac- 
coimt  of  limits  placed  on  the  power  of  taxation,  or  when 
that  body  deems  it  to  be  to  the  best  interest  of  the  mtmi- 
dpality  not  to  pay  certain  bonds.* 

§  95.  Sinking  Fund  of  1862.  By  far  the  most  important 
sinking  fund  of  the  city  is  the  so-called  Sinking  Fund  of 
1862,  the  foundation  of  which  was  laid  rn  certain  railroad 
stocks  owned  by  the  city.  Unlike  the  other  sinking  funds, 
its  accumulations  have  resulted  solely  from  income  on  in- 
vestments and  not  at  all  from  taxation. 

Early  railroad  corporations  in  Ohio  made  pretty  success- 
ful appeals  for  the  use  of  the  credit  of  the  local  units  of  the 
state.  Before  the  Constitution  of  1851  was  adopted  the 
counties  had  taken  a  total  of  $4,128,000  of  stock  in  the 

1  §  91.  ^  Act  of  March  28.  1861,  58  O.  L..  46. 

»  City  Documents,  1874,  P-  xiv. 
*  Municipal  Code,  §  96. 
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various  corporations  formed  in  the  state;  cities,  towns,  and 
townships  had  subscribed  for  an  additional  $1,507,500  and 
to  pay  for  this  stock  bonds  were  issued.^  Qeveland  was 
induced  to  make  subscriptions  to  three  roads.  In  1846* 
commissioners  were  appointed  by  the  L^slature  to  act  for 
Qeveland  in  subscribing  for  $100,000  of  stock  in  the  Qeve- 
land, G>lumbus  and  Cincinnati  Railroad  and  to  issue  an 
equal  amount  of  bonds  in  payment,  the  company  agreeing  to 
accept  them  at  par.  Six  per  cent  bonds  issued  in  1848, 
payable  in  1859,  were  sold  at  88;  a  year  later  a  second  issue 
of  $100,000  was  authorized.  In  the  three  years  during 
which  the  road  was  being  built  taxes  amounting  to  $24,800 
were  levied  to  pay  interest  on  the  bonds.  Both  principal 
and  interest  were  finally. paid  from  dividends,  and  a  net 
profit  of  $116,084  remained  in  1862,*  The  second  ven- 
ture, however,  was  not  so  successful,  though  apparently  en- 
tered upon  with  less  hesitation.  In  1849  ^^  issut  of  $100,- 
000  was  made  to  purchase  stock  in  the  Cleveland  and  Pitts- 
burg Railroad.*  The  only  income  from  this  investment 
was  $8,220  realized  from  a  sale  of  stock  dividends;  when 
the  bonds  matured  in  1859  the  principal  and  $14,606  ac- 

^  Annual  Report  of  Auditor  of  State  for  1873,  pp.  269-271. 

*  Act  of  February  24,  1846,  44  O.  L.,  167. 

*  An  account  of  these  transactions  from  the  side  of  the  railroad  cor- 
poration is  given  in  the  Second  Annual  Report  of  the  Directors  of  the 
Cleveland,  Columbus  and  Cincinnati  Railroad  Co.,  January  12,  1853,  p. 
5.  In  the  Third  Annual  Report  (p.  9)  the  Directors  say:  "Qeveland 
and  Columbus  cities,  then  at  the  lowest  stage  of  depression,  came  into 
the  work  with  hesitation  and  reluctance.  ...  It  has  profited  every  one 
who  has  invested  in  its  stocks  or  its  bonds;  it  has  duplicated  the 
wealth  of  the  country  which  it  penetrates,  and  trebled  that  of  the  two 
flourishing  cities  which  it  connects." 

*  Authorized  by  act  of  February  16.  1849,  47  O.  L.,  149.     The  vote 
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cumulated  interest  were  paid  by  the  commissioners  in 
charge  of  the  C,  C.  and  C.  stock.  The  balance  of  the 
$60,000  interest  was  met  by  taxes  levied  on  the  first  seven 
wards  of  the  city  in  accordance  with  the  terms  of  annexa- 
tion between  Ohio  City  and  Cleveland  in  1854.  A  third 
railroad  investment  was  made  by  the  city  before  the  new 
Constitution  went  into  effect.  In  the  spring  of  185 1  seven 
per  cent  bonds  were  issued  for  $100,000  to  purchase  stock 
of  the  Cleveland,  Painesville  and  Ashtabula  Railroad  Com- 
pany,* which  agreed  to  pay  interest  on  the  bonds  until  its 
dividends  reached  seven  per  cent.  From  the  first  the  road 
was  successful.  Within  three  years  stock  dividends  of 
twenty-five,  twenty,  and  thirty  per  cent  were  issued,  stock 
still  being  quoted  at  125.  At  this  figure  Cleveland  sold, 
with  certain  reservations,  its  original  stock  of  $100,000 
to  the  Cleveland,  Zanesville  and  Cincinnati  Railroad.  The 
conditions  of  the  sale  and  the  subsequent  use  made  of  the 
stock  by  the  purchasing  company  involved  the  city  of 
Cleveland  and  brought  the  transaction  into  the  courts. 
Litigation  dragged  on  until  1865,  when  the  Supreme  Court 
rendered  judgment  in  favor  of  Cleveland  for  $164,000.* 

In  the  meantime  a  Sinking  Fund  Commission  had  taken 
the  place  of  the  boards  of  special  commissioners  in  charge 
of  the  three  railroad  investments.  By  an  act  of  March, 
1862,*  the  railroad  stocks  of  the  city  were  made  over  to  a 
fund  for  the  redemption  of  a  portion  of  the  water-works 
debt  at  its  maturity.  Control  of  the  fund  was  vested  in  a 
Board  of  Commissioners  which  on  May  i,  1862,  received 

1  Authorized  by  act  of  February  13,  1851,  49  O.  L.,  502. 

2  A  summary  of  the  facts  relating  to  Cleveland's  railroad  investments 
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from  the  former  boards  a  par  value  of  $361,378.  The  failure 
of  a  New  York  depositary  reduced  the  amount  to  $327,962 ; 
the  sale  of  Qeveland  and  Pittsburg  stock  also  entailed  a 
loss,^  but  the  assets  of  the  sinking  fimd  on  January  i,  1863, 
amounted  to  $332,060.  In  1867  ^^  consolidating  with  the 
Cleveland  and  Toledo  railroad  company  the  Cleveland. 
Painesville  and  Ashtabula  road  issued  and  distributed  to 
its  stockholders  dividends  of  seventy-five  and  twenty  per 
cent  in  bonds.* 

The  growth  of  the  fund  was  altogether  remarkable  and  did 
much  to  stimulate  later  foundations.  The  primary  purpose 
in  creating  it  was,  as  we  have  said,  to  pay  the  debt  incurred 
in  building  the  Water  Works,  and  in  1869  the  Council  by 
ordinance  further  pledged  the  sinking  fimd  to  this  use.* 
When  it  was  found  that  a  surplus  would  remain  after  the 
$925,000  bonds  were  paid  a  lively  discussion  in  the  Council 
and  the  public  press  ensued  as  to  what  use  should  be  made 
of  it, — a  discussion  and  rivalry  that  has  never  ceased.  The 
contract  of  annexation  between  Cleveland  and  Ohio  City 
not  only  relieved  the  latter  from  any  obligation  incurred  on 
account  of  railroad  stocks,  but  also  provided  that  such  prop- 
erty, together  with  any  gain  from  it,  should  be  used  for  the 
special  benefit  of  the  city  of  Cleveland,  as  it  was  constituted 
prior  to  annexation,  either  by  the  purchase  of  public  parks, 
or  in  such  other  manner  as  the  majority  of  trustees  repre- 
senting the  original  territory  might  direct.*     About  the 

1  The  C.  and  P.  stock  had  never  paid  dividends  and  the  special  com- 
missioners had  recommended  its  sale  if  as  much  as  18  could  be  ob- 
tained. The  Sinking  Fund  Commissioners  sold  it  soon  after,  receiving 
42j4.    Presently,  though  stock  dividends  were  issued,  it  rose  to  150. 
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right  of  the  **  trustees  of  the  first  seven  wards  "  to  con- 
tinue to  determine  the  use  of  this  fund  discussion  began  to 
revolve  in  1878.  No  court,  the  City  Auditor  believed, 
would  ever  sustain  the  contract  of  1854,  if  an  attempt  were 
made  to  divert  the  fund  from  its  legitimate  object, — ^the  pay- 
ment of  the  general  bonded  debt  of  the  city.*  On  the  basis 
of  ethical  obligation  the  Mayor  appealed  to  the  "  trustees 
of  the  first  seven  wards  "  to  make  that  use  of  the  surplus 
funds,  and  to  insure  such  a  disposition  of  them  the  Legisla- 
ture was  induced  to  pass  a  law  in  1878  *  providing  that  no 
part  of  the  sinking  fund  **  shall  be  used  for  any  other 
purpose  than  the  payment  of  the  bonded  indebtedness." 
The  O>mmissioners  claimed  that  control  of  the  fund  was 
thus  substantially  taken  from  them  and  dissatisfaction  on 
the  part  of  the  original  wards  secured  an  amendment  in 
1882 '  whereby  any  residue  after  paying  the  water-works 
debt  could  be  used  for  "enlarging  the  Water  Works  and  the 
city's  part  of  the  cost  of  repaving  streets,  the  remainder 
to  be  applied  to  the  pajrment  of  the  general  bonded  indebted- 
ness of  the  city."  Thus  the  way  was  opened  for  using  the 
sinking  f  imd  where  current  revenues  should  have  been  em- 
ployed. In  1890  the  assets  of  the  fund  were  reduced  to 
their  lowest  point  between  1869  ^^^  1906.  At  least  $650,- 
000  had  been  appropriated  to  meet  the  cost  of  repaving 
streets ;  $53,000  had  been  used  for  the  fire  department,  and 
$125,000  for  bridge  purposes.  In  1885  the  current  ex- 
pense of  lighting  the  city  was  taken  from  the  sinking  fund.* 
Over  $600,000  were  used  to  pay  off  bonded  debt  other  than 
that  of  the  Water  Works,  but  after  1892  the  fund  was  prac- 
tically undisturbed,  its  assets  amounting  on  January  i,  1906, 

^  Auditor's  iReport,  City  Documents,  1877,  pp.  4-5 ;  1878,  pp.  25-26. 

3  Act  of  May  13,  1878,  75  O.  L.,  1164. 

«  Act  of  January  19,  1882,  79  O.  L.,  54- 

*  Proceedings  of  the  Board  of  Aldermen,  September  14,  1885. 
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to  $2,240,325.  Early  in  1906  the  City  Hall  property  and 
other  real  estate  needed  to  carry  out  the  proposed  "  group 
plan  "  of  public  buildings  were  purchased  at  a  cost  of  $t,- 
900,000.  The  balance  of  about  $350,000  will  probably  be 
used  very  soon  for  the  establishment  of  small  parks  in  the 
older  parts  of  the  city.  "  Unlawful  diversion  of  funds  " 
and  the  "  rights  of  the  original  seven  wards  ".will  be  used 
as  watchwords  of  self-constituted  champions  of  the  old 
compact  until  the  last  dollar  is  paid  out  and  the  "  Sinking 
Fund  of  1862,"  which  proved  in  a  large  d^free  to  be  not 
a  sinking  fund  at  all,  ceases  to  exist. 

§  96.  Viaduct  Sinking  Fund.  A  half  dozen  other  sink- 
ing funds  have  played  a  minor  role  in  the  city's  financial 
history.  The  Viaduct  Sinking  Fund  was  created  in  1879 
to  provide  for  the  pa)rment  of  bonds  issued  to  construct 
the  Viaduct.  The  Supplementary  Viaduct  Act  in  1878* 
required  the  Council  within  two  years  after  its  passage  to 
establish  a  sinking  fund  to  extinguish  the  debt  author- 
ized ;  it  was  specifically  provided  also  that  the  proceeds  of 
sale  or  lease  of  any  lands  acquired  for  viaduct  purposes 
should  be  turned  over  to  the  sinking  fund.  From  this 
source  $26,000  was  realized.  The  principal  foundation  of 
the  fimd,  however,  consisted  of  $265,000  of  first  mortgage 
seven  per  cent  bonds  of  the  Valley  Railroad  Company,  paid 
to  the  city  for  a  ninety-nine  year  lease  on  two  and  one- 
fourth  miles  of  the  bed  of  the  Ohio  Canal  to  which  the  city 
acquired  title  after  moving  the  terminal  lock  that  distance 
up  the  river.*     Finally,  before  the  establishment  of  the  fund 

^  Supra,  p.  163. 

2  Act  of  April  29,  1872  (69  O.  L.,  182).  The  city  undertook  the  recon- 
struction of  the  canal  terminal  and  paid  the  lessees*  of  the  Public  Works 
$125,000  for  their  interest  in  the  portion  of  the  Canal  abandoned,  in 
order  to  promote  the  interests  of  the  Valley  Railroad  G>mpany.  The 
whole  transaction  was  an  unprofitable  one  for  the  city.  (Ct/y  Docu- 
ments, 1874,  p.  XX,  159;  ^^7.  pp.  41.  431;  1879.  p.  43.) 
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authority  was  secured  to  levy  an  annual  tax  not  exceeding 
two  mills.  ^  An  ordinance  in  1879  *  transferred  control  of 
the  fund  to  the  Commissioners  of  the  Sinking  Fund  of 
1862  and  by  them  it  was  invested  in  railroad  securities. 

§  97.  General  Sinking  Fund.  Mayor  Pa)me  especially 
urged  this  disposition  of  the  Viaduct  Sinking  Fund  in 
order  that  its  resources  might  be  invested  and  not  allowed 
to  lie  idle  in  the  treasury  to  be  used  illegally  in  meeting 
deficits  in  various  departments  and  encouraging  extrava- 
gance.* The  latter  course  had  been  pursued  with  the  so- 
called  General  Sinking  Fund.  An  annual  tax  levy  of  not 
less  than  one  mill  nor  more  than  three  mills  was  required 
by  law  to  meet  maturing  general  bonds ;  but,  although  called 
a  sinking  ftmd,  no  part  of  it  had  ever  been  invested,  the 
levy  being  made  each  year  sufficient  to  meet  the  bonds  ma- 
turing the  succeeding  year.  An  average  surplus  of  $146,- 
000  had  existed  for  a  long  time  and  could  most  profitably 
have  been  invested  in  the  seven  per  cent  bonds  of  the  city. 
The  General  Sinking  Fund  also  was,  therefore,  in  1879  put 
into  the  hands  of  the  Sinking  Fimd  Commissioners.*  Two 
years  later  unappropriated  moneys  were  set  aside  for  the 
f imd,'  but  accumulation  was  very  slow ;  at  the  beginning  of 
1891  its  assets  amounted  to  only  $67,319  and  in  1892  the 
fund  disappeared. 

In  1887  a  Water  Works  Sinking  Fund  was  established 
and  put  in  charge  of  the  Sinking  Fund  Commissioners.  At 
the  beginning  of  the  year  the  city  Treasurer  paid  over 
$75,000  which  was  deposited  in  bank  and  earned  $1,281; 
at  the  end  of  the  year  it  was  paid  back  to  the  treasury. 
Had  the  fund  been  kept  up  and  invested,  the  water-works 

1  Act  of  May  13,  1878.  75  O.  L.,  523.  *  April  2,  1879- 
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debt  would  now  be  somewhat  smaller  and  means  would  be 
at  hand  for  paying  bonds  as  they  mature,  instead  of  renew- 
ing them. 

§98.  City  Hall  Sinking  Fund.     As  early  as  188 1  the 
G>uncil  took  up  the  question  of  creating  a  City  Hall  Sink- 
ing Fund  to  enable  the  city  to  erect  a  suitable  municipal 
building  at  the  expiration  of  its  lease  in  1900.^     By  an  or- 
dinance in  1889  such  a  ftmd  apparently  was  established  and 
a  tax  of  four-tenths  of  a  mill  levied  for  eight  years.'     In 
1892  the  gross  receipts  tax  of  six  and  one-half  per  cent  was 
imposed  on  the  gas  companies  and  the  revenues  assigned  to 
this  fund,  which  in  1895  w^is  turned  over  to  the  Sinking 
Fimd  Commissioners.     An  act  of  1898  '  sanctioned  the  use 
of  the  gas  receipts  for  paying  interest  and  principal  of  the 
debt  to  be  created  for  the  erection  of  a  city  hall.     It  also  re- 
quired the  Council  to  levy  annually  a  tax  for  the  same  pur- 
pose.    Delay  in  construction  of  a  municipal  building  and 
the  urgent  need  of  funds  for  other  objects  have  led  to  a  de- 
pletion of  the  fund.     The  existing  balance  of  $125,000 
wotdd  now  be  used  for  beginning  the  foundations  of  the 
building,  had  it  not  been  decided  that  it  cannot  be  used 
legally  for  any  purpose  except  the  payment  of  the  principal 
and  interest  of  bonds  issued  in  constructing  a  city  hall. 
Receipts  from  the  gas  companies  are  now  credited  to  the 
lighting  fund. 

§  99.  School  and  Library  Sinking  Funds.  The  School 
Sinking  Fimd  had  its  beginning  in  1887,  when  one-third  of 
the  amount  of  a  debt  of  $100,000,  due  in  1890,  was  set 
aside.  The  second  third  was  reserved  in  1888,  but  all  was 
lost  in  the  Axworthy  defalcation,  which  put  upon  the 
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request  provision  was  made  by  the  Legislature^  for  a 
sinking  fund,  to  be  managed  by  an  independent  commission 
of  five  members.  It  was  established  in  J893  and  by  means 
of  its  earnings  and  a  small  annual  tax  levy  has  been  able  to 
pay  most  of  the  interest  and  bonded  indebtedness  as  it  has 
come  due. 

The  Library  also  has  a  sinking  fund  designed  to  pay  its 
bonded  indebtedness  of  $250,000.  The  fund  is  managed 
by  a  board  of  three  GDmmiissioners  appointed  by  the  Court 
of  Common  Pleas. 

§  100.  Present  Condition  of  Sinking  Funds.  Until  the 
new  Municipal  Code  went  into  eflfect  all  sinking  funds  ex- 
cept the  school  and  library,  were  managed  by  the  Com- 
missioners of  the  Sinking  Fimd  of  1862,  a  self-perpetuat- 
ing body.  The  Code  provides  a  bi-partisan  board  of  four 
trustees  to  manage  the  sinking  fund.*  The  new  trustees 
were  appointed  by  the  Mayor  on  May  27,  1903,  and  the  old 
board  directed  to  turn  over  to  them  the  funds  in  its  posses- 
sion. This  it  did  with  the  exception  of  the  original  fund 
of  1862.  The  new  sinking  fund  trustees  have  charge  of 
the  city  debt,  and  provide  for  the  payment  of  bonds  and 
interest;  they  certify  to  the  Coimcil  annually  the  tax  levy 
necessary  to  provide  pa)mient  for  bonds  to  be  issued,  for  in- 
terest charges  and  the  expenses  of  management  of  the  sink- 
ing fund.  This  levy  the  Council  has  no  power  to  alter  and 
it  is  required  to  place  it  in  the  tax  ordinance  in  pref- 
erence to  any  other  item.*  Premiums  and  accrued  inter- 
est on  bonds  are  required  to  be  transferred  to  the  sinking 
fund  and  in  case  of  bonds  to  be  paid  by  special  assessments, 
must  be  applied  to  the  principal  and  interest  of  those  bonds 

1  Act  of  March  17,  1893,  90  O.  L.  S.,  97. 

*§  102.     The  Sinking  Fund  Trustees  are  also  a  Tax  G>m]nission. 
Cf,  pp.  46-47. 
»§  108. 
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ASSESSED  VALUATION  OF  PROPERTY 


YEAR. 


1840. 
1849. 
1868., 
1854., 
1856.. 

1856.. 
1857.. 
1858.. 
1850.. 
1860.. 

1861.. 
1862.. 
1863.. 
1864.. 
1865.. 

1866.. 
1807.. 
1868.. 
1869.. 
1870.. 

1871.. 
1872.. 
1878.. 
1874.. 
1875.. 

1876.. 
1877.. 
1878.. 
1870.. 


$1,222,017 
8.001,110 
17.074.461 
17.504.970 
17,252,703 

17.252.703 
17.497.730 
17.625JM8 
17,760,813 
14,471,184 

14,473375 
13.967,103 
14.065.137 
14.212.122 
14.577,281 

14.065.988 
15.710.458 
17.487361 
18.063.018 
18.941,045 

40.107.661 
40,668.«)1 
46370.052 
«>  ,322 .702 
50,608360 

51,466,940 
51,732.029 
52.187.400 
52.481.710 
53.165.205 

50.152,445 
60.915.745 
62312.185 
64.137.055 
65.436,025 

66,600,175 
67.926380 
60.186.345 
70.730385 
72.734,940 

89.512,700 
01.782.150 
95306.220 
100.891.800 
103.228.110 

iSS? 105.080,820 

}£ 106.758,620 

g 104,982,280 

}ffi 10836530O 

^"" '  100342.77O 


1881. 


1888., 
1884.. 


1886.. 
1887.. 
1888.. 
1888.. 
1800.. 

1801.. 
1892.. 
180S.. 
1804.. 
1805.. 


Personal. 


Total. 


1901.. 

m.. 
m... 


•1     J^'2Zi»l 


.400 
.080 


1285,688 

1,874.680 
8.705.866 
6,937,392 
4,204,207 

8,753.006 
4.151.109 
4325.881 
4.275.275 
4.150.250 

3.736370 
4378,267 
6,745,975 
8385,470 
12388308 

18391366 
15,433.808 
17,684,068 
18,300,940 
17.612,477 

17,734,095 
19,060.380 
22.864.730 
23387.442 
22,606,717 

22,005,297 
10364,093 
17,952,289 
18,066,394 
20,481390 

20,438.711 
21.603.834 
21.677376 
21,840,960 
22.840,820 

24,475,281 
g.702,0» 
26,786,24D 
25 .218.750 

28,820,5O>S 
ll.748.J2S 


$1308,600 
4,465,790 
25,780,827 
24332.371 
21.457,000 

21,005,711 
21.648,988 
21,961,429 
22,085388 
18.621,434 

18310.145 
18.865,460 
20311.112 
22,497302 
27.165.780 

28357.258 
31,152351 
85.121,410 
36,462,967 
36358322 

57341,746 
50,728371 
60.144,682 
78310,144 
73,305,277 

78362,287 
71396.122 
70.139389 
70348.104 
78,617.194 

70386,156 
82.600,070 
84,400.060 

85.978.005 

88385.845 

01,084.405 
M. 028.410 

g5,Mft.l85 
W. 514 .065 

1«8,«I^.** 


Digitized  by 


Google 


APPENDIX  A— Continued 

TAX  LEVIES  FOB  STATE,  COUNTY  AND  MUNICIPAL  PURPOSES 

PER  11000 


YEAR. 

SUte. 

County. 

aty. 

SchooL 

Library. 

TdUL 

183(j             

$1.26 
1.50 
2.00 
2.00 
2.00 

1.75 
1.76 
1.75 
1.00 
1.00 

8.00 
2.75 
8.00 
3.00 
.3.20 

3.60 
3.50 
5.10 
3.55 
3.20 

8.20 
8.10 

in 

3.96 

4.55 

4.65 
6.06 
6.30 
6.30 

8.50 
8.50 
8.50 
3.50 
4.00 

2.90 
2.90 
3.05 
3.01 
3.01 

2.90 
2.00 
2.00 
2.00 
2.90 

2.90 
.      2.90 
2.90 
2.80 
2.00 

2.90 
2.90 
2.90 
2.70 
2.70 

2.45 

1837 

1888         

1839 

1840         

1841         

1842 

1843 

1844 

1845 

1846      

1847 

1848 

1849 



1850 

1851  

1 

1852 

1853 

$11.26 
7.126 
6.875 

1854        

«^:g 

1856 

1866 

$11,776 
18.60 

1857           

'  s.ob' 

8.50 
8.00 
8.50 

3.75 

1858 

14.85 

I860         

14.70 

1860      

16.25 

1861      

19.2& 

1862 

1. 

16.30 

1868 

1 

21.20 

1864           

17.26 
17.25 

19.76 

3.00 
8.00 

2.50 
8.10 
3.50 
4.10 
4.10 

2.75 
3.10 
3.00 
4.00 
6.10 

4.60 
4.00 
4.30 
4.50 
4.76 

4.75 
4.76 
6.26 
6.20 
6.26 

6.26 
6.26 
6.20 
6.20 
8.10 

6.70 

22.30 

1865 

27.66 

1866 

24.76 

1867       

26.16 

1868 

20.15 
19.25 
20.75 

12.50 
18.50 
18.66 
18.80 
18.76 

18.75 
17.85 
15.35 
15.06 
15.76 

14.06 
14.16 
15.75 
14.20 
14.35 

13.15 
16.15 
16.16 
15.46 
15.45 

15.45 

to    AZ 

26.70 

I860         

30.00 

1870    

31.00 

1871 

19.80 

1872      

28.10 

1878 

24.00 

1874 

28.00 

1875 

29.60 

1876 

29.60 

1877 

28.60 

1878         

26.50 

1879 

25.40 

1880          

.2.90 

2.90 
8.00 
2.90 
2.30 
250 

2.50 
2.80 
2.80 
3.30 
2.80 

3.45 

O    OK 

26.30 

1881 

24.60 

1882 

24.80 

1888 

27.80 

1884 

25.50 

1885 

26.00 

1886 

24.80 

1887 

.25 
.26 

.26 

28.30 

1888 

28.30 

1889 

27.90 

1890 

29.30 

1891 

28.30 

tonn 

OB                     49    KA 

Digitized  by 


Google 


563] 


'APPENDICES 


229 


I 


S^l 


m 


Q 

PUi 


^ 


I 


Is 


III 


III 


V 


^1 


|1 


^ 


§ 


8^ 


IS  §§§§§  gissn  sg.li  isg§i  m%H  ili^li 


Sg  SB 


S 


siss.  IS. 


SS9  I  iigi 


t  §pgs  gSiSi  |3^§§ 


n«    «»«««    »g«.««o    65588    9S$S3    SSS«!se    aS22S 


33S 


a 

I 


m  mMM.  Iiii.i.  3.P§  s§|s|  ii§|g  §P§^ 
s  a-saa  ssss^s  98S§  gs§3§  gegs  s§|g| 


m  §§.§M  i.§M§  SP§  i§§§8  B§§§3  mUi^ 
«a  a«2ss  3sasis  ggjsg  §|§bs  g|||§  gg^i^ 


-a  ssssa 


Digitized  by 


Google 


230 


APPENDICES 


[564 


s 


Q 


^ 


0. 

3 

li 

29   ^8S3§   SSiiS 

•0                            e«<* 

1^1 

n  siis  u 

:  :   5-        i   - 

:     cog     •voTvioflv 

1 

;|  t%m  jS 

i§  y- 

n  3S|§i  it  Mi 

3.  Health 
Conserva- 
tion and 
Sanitation. 

iSi 

|i  'S 

§1 

i§2§  ii! 

a ';  s-9 

;§   i 

;8ii  as-  ;5 

^ 

i :   j^'Sf  §§8  i  1 

VIII.  In- 
terest 
Receipts. 

P 

n  jig 

j§  s 

:    9SI    8569 

p3| 

r  n 

IS  2 

pja 

•  •  • 

:  :   Sa  :af   f  f  :a9 

> 

is     i 

^ 

Digitized  by 


Google 


55] 


APPENDICES 


231 


I 


^1 


S.I 


^(2 


S 


o 
u  j 

X  § 

Q 
Z 

< 


I 


! 
I 


Z3  « 

o 


«^ 


61 


S^ 


I 


§ 


s  s 


»s 


i§§Si 


S  6 


§ 


s  %%^m. 


iSi 


^sS§ 


sg§§ 


S8§ 


Sis 


Sii 


:S§ 


S§ 


"SB  Siai 


g 


lis 


S  8 


SSS 


SIS 


i  §s§§i  ip§§  §§Mg 


§gs§  sssii  § 


§  gISiS 


:i§g  i  gisig  §§i§§  §is§§ 


! 

s 

I 


g§§i  iss 


asa" 


8»S  S  ■ 


3g  iiSgs 


§§S§  §sil§  §§ss§  §i§§5 

N^*««    eo^s^V   8**»*S!i   8S68fe 


Digitized  by 


Google 


232 


APPENDICES 


i^ 


g 


o 

i 

X 
Q 

< 


s 


II 


98 


i  gigiis  gi§g§  ssiis  sgiiB  iiiig 

g  ssssis  saWs  aasisb  ses's's  s'sses 


3§§  §gg§§  §i§gS  gil§ 

§§§  §§§ii§'  iig$$  §§&r 


SSIIg  2liiS  ggsSS 
ggllS  SiSii  iiSiS 


I 

I 


?  o  ca 


A4^ 


111 


111 


■aa 


|5 


§  ggiis  §3§§§  isiss 

s  SHSSS  SS8SS  sgiii 


S8S8  8SSS8  8S3S 


\%Ul%  SgSii  ?§§§!  §i§i3  §i§S3  !§§§§  §ii2§ 

iiiiss  s'g§§§  s§§§i  §§§ii  titti  tiiU  ttttt 

_f„-  «j.-«„--f  --„•„-«■„-  „-„■«-«-«-  _:„-„-„---  „•„-----   „-„-„-«-„- 


sssiii  s§§si  §§§§§  §§iH§  gigsg  sisss  s§§ig 
l§§§§§  iiSig  iiUt  iiiii  titii  iiiii  ititi 


MMMMi-H     Mcioieeeo     coeoeecoeo     ao^ao^iO 


§§§!§§  §S§iS  §§§ig  SiESS  ggSii  gi§g§  S§i§3 

§i§s'§i  3W§§  §i§§§  tiiU  tun  iiiii  isiis 


^^     ^CMCi     c9CQC4e<«e<«     ooMOM     Mcoeoeoeo 


§1 

gs 


§g§  §gg|§  §gS»§  §S§§S  i§§Sg  iiSSS  §§g§;  S 

s'gi  iiiii  mm  iitii  iiiii  iiiii  tiiii  i 


^e«e«eo«o     ^eoaeioe    e 


Digitized  by 


Google 


567] 


I 

5 


o   , 

i  n 

< 


III 


Si^ 


|i 


II 


§8 


^1 


APPENDICES  233 

''S  §§§3§  §§§§§  igges  iii§§§  ;  n :  ' 


81  §§§§s  i§i§§  i§l§§  5i§gi  g§§gi 

*•    *****    *****    *****    •»•**    ***** 

»^  «iet«t*ao  t««ooooo»  qom^m  ^-^ooeoi^  ^i^^i^i^ 


SS  SSSSS  §g§i9  §3ii§  sss 


§gs§ 


i  §§§§g  §§|§§ 

CO     Mcacaetet     ««e«0oeoeo 


p§l  g§§iS  ilSSS  3I§§§ 


i 


s§i§3i  i§§§§  §!§§§  ssi§§  §§ssg  §§gs§  8§§§§ 

ssasjaa  aWaa  ssesa  sgiis  iiggs  |3||g  g|||| 


I 

> 

£ 
5 


.0 


III 


-a 


8| 


8§ 


If 


9'!ss  s'sesi:  sssssss 


§§  §§§$g  §gi§§  §S§§§  i§§§l  §§§§1 

^  ^riwi    e«c9C9«H0o     co<o«o<Dt«r    rCe<rr<rtCr<r    tCooooooo 


§§  siiis  §§s§i  §«§g§  §ai§§  umt 

j«-«-  „•«-«•-«  »V5g,5  888ge  assgs 


lis  ii 


§  §S§§S  igSsS  g§§i§ 

§  iiiii  iiiii  iiiii 


i 


Digitized  by 


Google 


234 


APPENDICES 


[568 


o  , 

< 


I 


I 


^1 


% 


e 


p§§ 


S  Sasgi  a 


O 
> 


1 

2 


^1 


ill 


^i 


no 


1^1 


§§  §83§i  i 


SSSSiS  S§§3S  s 
8S    -ss  -••••'•'a  ►•■ 


83 


§s  SSSSi  §§S§i  §8123 


lis  8i§g 


§8 


8$  8S§li  § 


§§S 

as 


§§8  SSSSs  SSSSS  §§§SS  ii§83 

e«e«e«     v^aetC^        MVaetCo     teetr^Vg     S^SS*^ 


S3 


IIS  Si8§§  §!§§»  3sg§i  §§§§8  SSSSg  §f  §§« 
1338  8ss;:s  SSS3SS  ss'i'sg  gs§§g  ggs'ss  s'gVs'i 


I 


ga 


§133  §§§ 

••R38'  5SS 


3  8 


818 


989 


pSHSI  §8§ii  §3i§i  §§3§§  3S3S3  ISSiH  SsSH 

«ot«'«     «^igio<0     ^  M     ^     ^     ^e«^v4v4     e«c«^fe«o         e««D^o» 


S§§§S§  Sg§g§  §gSg3  §!§§§  §S§§g  g§S§§  ggSSS 
SISS2SS  •••oo-  5sagfss  ssssaa  sissi^'s  sssa^is  i^*^^i 


s 


§  §8 


§  § 


s§  «§s§g  siiis 


8  8§ig 


§§8  SSgBS  giS§§  §§§33 

^oc»    ooodaeaeio    ■ototobCio    cookoeiCo 


§i8§§  §g§8g  %%%%%  %%%%% 

^^^cici    c««-ie«e«e«     e«e4c«eofo     Mctcoceao 


§  iigIS  §8888  $gii8  88S33 


Digitized  by 


Google 


I 


I 


I 


s 
s 

I 


I 


s 


I 


6 


;S8 


^1 

o 


5 

I 


iP 


i§ 


:§i 


^ 


APPENDICES 

§8  3§SS§  §S 


335 


9R  S§ 


§§§gS  SSSSS  ggg§3 


=S  i§§8S  S&i§§  Sg§g§ 


8-    "» 


eOMMMCO       0«C«f-«^^ 


«a 


Igsa  »s 


'§ 


§  g§ 


s§  §§ 


S3 


in 


4^.  ps^i  ^mA  isgig  §§§§§  sissg  g$g§s 

eo"<r    Vooe«c9«N     '^e«o<o^     •oeovii^^oo'    c«»>r«"^«     «»«Vco     mmoovm 


I  S33&3  Sil 


•8«a  - 


6  as5a-' 


§  §3 


§i 


s§§ 


^g§§  iisii  g§ii§s  i§§i§ 

s  2s»-2"s  asaaV  saa"'" 


pS  g§ip.  §§§sg  §§gl§  SlSiS  pgg§ 

0000^    ^^^^^     »^«-4  0»o»     cv^oooT^    <ooo«oeoV    <oe««9<o«o 


i§  l§S§§  S§§1S  SeiSS  8igi§  3§3§§  SSIig 
-•  j«a«o-  sa8s5f  stfgsa  aasas"  aassW  assss's" 


I 


i 

I 


g« 


3'S 


2-" 


it 
I 


§1 


0»iOiO     io^«o 


§1 


g§ig§  g 


§s 


§§i  §i§gg  §33l«  !§§§§  S§i3§  iSI§§  isSSi 

aW  SSS§§   S»§39    3SISSS   sa'saV  aas'SiS   SS989 


§  gs§§§  §i§ii  §g§§§ 

a  sjssss  R883S  gssgg 


s§s  iiiigs  sssis  liggi  §g§g3  sigsi  §§§§§ 

393  SSSgl  ga§SS  S36«S  ^'c'SsSS  gggi^'  a§g§§ 


Digitized  by 


Google 


236 


APPENDICES 


{ir 


I 


1 


as 


5 
I 
I 


s§i  iiSss  [§g§g§  issas  ssiss  §§2§i 

»<»  «'ii£:W  ns'sss  b'SSSSS  s's'sss  ss'sss 


00 

II 


S§Sg§  S§§38  l§S§i  SS5S8  S5SSS  SSS3§  §SS§S 
a-»a'-s5  «^55a«  »-v«va  aassg  sfsssfss  a5a»-"8  ssssess 


§g§Si§  SSiSS  i3§§§  g§§§S  §S3B§  iliSS  §gSII 

S«S8S»   <»«Si5&   S8S8«   8t:si§§   S'iSSSS    S89tsS    SSS8S 


3 
n 


I 

% 


I 


In 


I 


s 


"»S 


3 


ss§§  §ss§s  §g§§§  gse^ 

^     ^M     VcacoeoV    •oc«c»e«c»     ^cowtos 


'aaass  s^sa 


lis 


iiSiS  SiSSS 


«=-  ■•••as"  -ss'gjj 


13  g 


§=§  Si§ig  §§Sls  il§§| 

c«e«c9     e«^aot<rc«     Vi-hmioco     r-rgjooT-^ 


IIS  igp. 


I 


II 


siiaia  §igi§  s§g|g  §§siig  i§§2§  ssshs  §§i$s 

•8  as  s  sss  ~ss'-'s*  •ass'a"  saaas  •ssa's  sssss 


8S 


8S 


ill 


§§§§  §i§S§  §§§si  •§§§$ 
asissV  sssssaa'  aa'&'sa  ssasiist 


I  HSSiS  "ilsS  gggS§  8S§i3  SSSSS 


igflS  §9§l§  «§!§!  S§i3§  SSSii  §8118 


oot^«        ^ 


^     s^scs;^  sssss^a  sissss  sssss 


Digitized  by 


Google 


APPENDICES 


237 


a  I 

II 


5SS 

•      *  • 

II 

Pj 

N  n 

5S 

MM 

I 

24 


I 


o 

I 


I3SSSS  gsi§§  s§8s§  §g§ig  g§§s8  §isii  gssss 

gsiVsVa  sisasst;  as'ass  s's's&s  sasss  ssis'ss  cississ 


SSiSgS  §g§H§  g§iS§  SSSiS  §gS§g  SSiSS  ggsS§ 

pHti  iiiti  iiiit  iiiii  iiiii  iiiii  iiiii 


e 


§ilS33  §g§§i  gg§SI  SsgSI  sg§§g  §§§gi  gssgg 

Uitit  ittii  iiiii  iiiii  iiiii  iiiii  iiiii 


8 


I 


^11 


es 


§1 


i 


i 


§ 


5 


ga  3S8«3  assgg  §gg§3  ggsss  Siiil 


pi  SliSS  §gS§i  §§S§g  iqiP.  PMS 

^^^^^    ^e«e«o«e«     e«e«e«<oeo 


pgl§  § 


:B§§  §g§SS  g 


'§ 
»" 


gui  Si§§§  i 


§§§  §iii 


i§  s§s; 


sig  urns  issss 


§§§§3  %mu  s§«gs 


ssgsi  §sg§§  g§g§s 


'?? 


«  Mtot-aetD  <«io«oooe« 


Digitized  by 


Google 


238 


APPENDICES 


[sr- 


.--  2 


§§  §§§§§  SeS§3 

Jj«*      t^ao       ^«0      «D*«ia^ 


I 

5« 


IS 


1^1 


3 


t 


8*~    S8" 


i  §§§§!  §l§a§  S§§§§  §g§l3 
'■  s»rW  §ss§|  sg§s5  ||gs8 


S§S  g§§§3  §§S§S  Sills 


g§§§i§  §§§§§  §§§§§  §§§§§  %%%%%  §§§§§  §§^ 
§§g3§i  pX§§  ^itii  iiiii  iiiii  i%%%i  iiin 


g§§§§g  iiaiS  §§gi§  §§S§i  §S§g§  §§iii  S§§§^ 

|Wss2  sissi  isHis  gsisi  ssics  iis§>;  sisp 


3 

a 


1 

h 


ill 


6^1 


lii 


IPl 


1 


IS  gg§§l  §g§S§  SIS J 


I  iisgg  iisig 


3S8SS   iSSSSS    «88» 


§ 


§gi§3  Um,  sSSgg  S§§§§  SiHSi  SSSIS 

tCe<r«ot<ror  g^goTej   ^S5SSS28    S^^ZnS    SSSSS    ^^9SS 


sassife  :  asass  ss£:ss  sesss  sssss  ;tss89  fsscsc 


Digitized  by 


Google 


240 


I 

I 


II 


B 


Q  ^ 

^1 


ill 


®    ti 


fi 


I 


d 


t 


APPENDICES 


[574 


S 


ga  9SSi8B  gfigg 


5&   9SSSS   §|gg§ 


13  iSSgs  ip§§ 


§3  §§§§S  §S§g§ 


g  %% 
a  ••■ 


88  3§§S$ 


59    JSSS3SS    S8SSS 


sa  asass  ssaaa" 


i§S§§ 


iSS§ 


§  ESS3S  Si§S2 


gi«  iSies 


s  BS§9a  SSSSS 


^§S§  SSSSS  i§§S3  SHgSS 
x'sas  assa's:  sass'a  8§g§§ 


gii§  liSsS  3§§§8  gsiss 
»=a  ests'ss  9^'siss  ssg^s 


i 


igS§  igggS  §§Si§  igi§§ 
'asV  ssisss  asiaVs  ggsSg 


§s§s  §i§S§  §SSS§  iiSig 

fe'W  iiiii  iiiii  sssii 


g§§g  S§E§S  iSiSI  §Si§§ 

«s2S  §aSS8  iiiii  iiiii 


%  SH35S  ISsSi  SSigS  aiSBS  SSiSS  S2S§i 
•  •^"•S3  assa's  aa'asss  sasssg  sissss  — — — 


Digitized  by 


Google 


175] 


APPENDICES 


241. 


I 


i  §s 


IgSS 


COM    lO'^'Veoae    'viooooeo 


§3g§  SISSi  SSgsS  S 

ass's   99938   8«I$9S   § 


§gg§  §i§§i  tint 


i§3i§  §S§§g  §g§Si  s 
3SS8  S9S9S  s'sVss  s*: 


§S  S§S8§  S§ 
a*  «*►•*"'•" 


§§ 


ggi 


I 

I 


I 


I 


S 


s 


gs 


S3 


§i§§  s 


i 


ins  g§§3§  §§§g3  §§iiS 
-ss'  ssasa  s'a&aV  s'gas's 


§§S§  §§§§§  gggiS  §si§S 
-"$58"  sj'aas'a"  s'sVs'^'  aVs's's" 


I 


I 


r 


s§ 


«  sa»si 

eoieaeaeio 


g9§§  §;§§§  gSS 

-a~'s  •8'«3"S  S5S" 


§§  §s§S§  §SSi§ 


^co  coc«e4« 


ig§g  §§Si8  S§5gS  §gS3$ 
—•"89  -a-'sss"  93«SV  §|8"sa 


^%  §§§Si  i§§§§ 

^<o     eoe90«V        eo^(o«o«o 


i§i§  §§§§3  §§3§§  i§gag 
saas  s8S8a  8S88§  gs8§§ 


Digitized  by 


Google 


240 


Q  S 


: 

I 


If 


I 


Ill 


ilf 


5 


d 


1 


5S 


APPENDICES 


[574 


8 


ga  «ssaB  SSiSS 


gs  «ssaB  §lig§ 


S3  gg§§S  gSSgi 


a  " 


sa  3§§SS 


3SsS 


ssss 


S  gg§33  SiSSS 
•aa"««  fe'ss'ss 


g 


«""S 


•aa'"*  5Jss2g 


S§gS  §§8S8  §§g$§  SSS8S 
'''ssis  a'aaa'K  sas's'a  saasg 


giS§  9IS88  i§S§a  SSSSS 
*«sa'  saBsa*  sjgasg  sagpf 


ggSS  SgggS  iiSSg  iSSIS 
»as«s  S5JS23  aVasis  sg§§g 


S§S§  aiSSg  §§is§  iiSlg 
fi*SS  SSSSS  SWg's"  SSSSg 


g§§S  s§H§§  iSiSS  §§i§i 

9«3§  8S2SH  si¥i5  iim 


g  S8i5§  SSSSi  52iS5  Sg5SS  gSSSS  SSSSI 

•   »-'«<»S;:    S2S:s:Si::   S'sis^'sfS   S8S99   9SS8e   SSS8S8 


Digitized  by 


Google 


575] 


3 


o 


X 


8 

D 

a 


APPENDICES 
S§SS 


241, 


§ig§  38§Si  Sg§§S  5  iig§ 

SSSfs'S   39938   S«t;9'S   §  :§S§ 


g3S§  §s§§§  §E§ss  a  iig§ 

:S«i!38    S!SS9'S    S8)SSS   §*:gS8 


I 


:SS 


ss 


g§S 


!»  §§3§S 


§1  SsgS§  §§§S§ 


Dco  eoe«e«^ 


§1  §IgS§  i§§§§ 

V0O     0ocee«^        eoio«D<o<o 


i§  S§§8S  S8 


88    iiSii 


i§sS  8 ; :  = :  : :  :§ 


a— •     8 


iSSg  gS§3§  gi§8S  §S§is 
■  'as  sssssa"  ss&a9  a9"a86 


i 


§§S§  SSS3S  ggi8S  §§i§S 
-•"«558  9SS2a  ssfcs;*  sf^sssV 


i§g§§  §§§§S  3§Sg§  gSSiS 

«"9>"   •9«55S    aS585    §§S22 


iSIs  3§§§l  i§S§§  S§g§g 

SSi3*3    t:98S3   SS398§   gg§§§ 


Digitized  by 


Google 


240 


X  I 
Q  S 


I 


If 


r 


5?. 


o     « 


fl 


I 


d 


I 
I 


APPENDICES 


[574 


8 


ga  «ssae  gs^gs 


gs  «S«SB  §8§gS 


§3  gg§ss.  sssei 


a  " 


88  3i§3S 


3S§i 


iSSS 


S  g8§3S  SSSSS 
•aa-*  i$s8ss 


8  SSSSa  SSSiS 
•aa»*  ft'sssa 


^§gg  §SS§§  §s§S§  SBS8S 
>-'ss)9  ss'asit;  a'assa*  saa'ss 


gSS§  SISSi  iiSia  SS§S§ 
»sa'  sa'ess'  9^8*3!^'  ^9iif 


un  §gg§3  iissi  isiis 

•ass;  sQs's'a  asa'c's'  sSsiS 


S§§i  §§§§g  §§i§§  iSSIg 
B*SS  SSSSS  SWSi  8SS2S 


g§§S  sSHsS  SS§S§  iSiSS 
»8§S  S§W§  §§¥S§  ipsss 


ig  §gS§§  3Si§§  S2§gS  S§5g§  ig§§9  SiSSI 

•    ^:«o•OJ5    s5SSt255   5588858    8S8;S9   9Sa88«    RRSSS 


Digitized  by 


Google 


575] 


APPENDICES 


241, 


I 


I 


I 
I 


§  §8 
a  " 


§§SS 


:slg§  38SS3  Sggll  a 
aaas  39998  ssVsis  s 


§§gg  §is§i  agg§g 

••55    0010^0010    ae^ofeCoooo 


2 


2 


S§ 


g§s 


s  §§gss 


%%  SsgS§  §§! 


Kce     eooioi^ 


ii  §sgs§  §§§§§ 


i§  S§§8S  S8  i88 


i§i 


sill  ss§ii  §ggss  a 

SS);38   Z9S9S   Sa'lSSS   S> 


§iS§  8 

«--*"  8 


§s§ 


ig| 


ISS  S§S§§  §§§8S  §§§§s 

Stg   S'SSSS   SS&8'3   8'988'S; 


§SSi  §S§§§  gSiSS  isISS 
— 'sa  asa'ss"  sa&a^  asssB 


I 


I 


§§825 


i§i§  ll§§S  g§3§i  8§gsg 
saas  s9S8a  8898§  ggggg 


Digitized  by 


Google 


242 


APPENDICES 


[576 


^  I 

(21 1 


y.z 


s 


11 

o  I 

S  2 

u 

< 


% 


5i 


JOEG 


»§  Sg§iS 


i§§§ 


i  Sa 


86   §1 


§  si^ii  §§&ig 


§  iipgi  gig§g 


s 


gSiS  ig§S§  SSiS§  iiSii 

"•»2!8   "S-g'S    gggg§    8Sg55 


§l§i  §SIS§  §E§§§  §Ss§§ 
"'"S  3!a$SS  8S&8S   s&s'ss 


sag 


sssV 


isis  gsSss  mwLt  3§§§§ 


§ii«  §ai=S  §!§§§  islib 


g§ 


i§i§ 


9§ 


i§ 


ss!}s:a  8st338  eseasi  sssss  sagss 


ISiSS 


g§&  lisp,  g 


0009     OOCOCO0O 


§is  isigg  §gg§§  ggiss 

•aa  asass  sasVa  ssssa 


Digitized  by 


Google 


577] 


APPENDICES 


243 


I 


3| 
^1 


as 


II 

so 


§1 
■31 


51  i§ 


pis 


iS^.P.  SSSSS  §i§i§ 

cjigofV"*     oo^eookoo     33|J«JJ5 


:§••  sssas  saass 


§33  3SSSS  g§§i§ 


:gss  ssiss's  sss^'ts 


I 

5 


l§s§§§  §S§gS  isgSi  i§i§8  §§isg  §§§§§  S§gsg 

|gg§§§  iiiii  iiiii  iiiii  iimi  iiiii  iiiii 

^^^  ^  ^        ^.^^    ^^  ^  ^^^e«^  vi^MMoico  «oV^cqV 


I 


I 


§§§ig§  g§i§s  iiggs  mi%%  is§§g  i§i§g-gi§i§ 
BSiigs  ssssg  iiiii  %%%%%  itmi  iiiii  iitu 

^^^^^     ^^^^^     ^^^^^     ^^Me«^     MMcieoeo     eoeoeooo^    Ww>^o 


§g§as§  §s§§§  §3igi  §§ig3  §§§§§  §§§§§  §§§§§ 
§|isss;  s§sss;  iisis  iigis  gsiis  isiw  lisW 

22M«-«eooacQ     oae«ee<Hi-4     e4e«c9co0o     mcomoqco     VW«^    lO^viJcC    ooaoo^ 


I 


ss 


s§§  §§s§2  mt%t  §§s§g  i$g§§  isisg  §§§i§ 
ssa  §§§§§  gs8§§  s§§w  gW§s  iiiii  iiiii 


Digitized  by 


Google 


244 


APPENDICES 


[57? 


I 

5 


I 


\ 

iS 

is§i  iBggg  gisis  i§sg§  $§ig§  sssss  sssi! 
i§¥s  isiiii  iiiii  iiiii  iiiii  tiiit  |§g< 

§g$i§§  ESSig  3§§S§  S§g§g  §§i§l  §§g§«  ilSil 

gWsis  i§§§§  s§§§§'  iiiii  iiti%  i§§§i  sigs; 

O  55 

I  ^ 

X  L 

Q  a 

Pk 
< 


\ 


I 
I 


a  w 

lis 
III 


§g|g§$  gissg  iii$is  §gg§§  gsisg  s§is 

s|8g§a  gggsg  sggag  gsagg  ggs""""  "•**" 


mil 

a  "55 


is 


§  3§$ 


§i  iiesi  gs§p. 


ssssss  §gs§§  §§i§s  giigg  g§§§§  §§gsi  sssii 

saaaaa  •s»*s  sasss  sssas  assss  asssV  ssssti 


"2 

CO 

s 

5 

s.. 

1 

35 

i 

£ 

1 

« 

*< 

s 


i  g 


is 


§  i 


SS   8&*38S   3S8Z8 


Digitized  by 


Google 


APPENDICES 


245 


I 


I 

a 

I 


8 

I 


I 

I 

a 

2 

d 
o 

1 


gliSsI  SHSSS  S§S§§  §li§§  l§gS§  §§g§i  ii§§§ 
gsagas  8S---  2sg§s  ssagg  §|ggs"  ilggi  ggSSi 


§§§  S§§S§  iSSig  ggggg  §gg§g  giSSi  §!§§§ 

9S3    SaSSV  9«38S    3'3SS3   SSSgS   ^t^^t  §lg§§' 


isisss  iiiii  §si§§  §g§ii  fm%%  imn  issig 

SSSSis  §6«a8  ssssa  ssa|g  sgs|s  §3581  HHi 


h 


i 

S 


m  mm,  um  s 

00     co^jo W    •otoefooV    o" 


eooi"Ve«  i-«  t^  «o  r^T 


i§§§^§  si§§g  §§is§  §§gi§  ig§§i  iiiii  s§§§8 
sWg§3  SS23S  S3§§p  iuiii  imi  imi  imi 


g§  gi§ 


§ 


:§  i§  i  §§i§g  §§§§§  iiiig 


:*  :    82^22    Si         !9    SS**    3 


gssggs  iSSSg  SSSSi 


Digitized  by 


Google 


246 


X  I 

l-H      PQ 

< 


I 


d 


s 

.d 

I 


1  i 

ass 

__1 
til 


s 


I 

I 


II 

as 


APPENDICES 


[s& 


s 


§  mm  Hiiii  sg§§§  §§i§§  sing 

^ci<DbJ«D  <De«e«e«c«  ^*«^^^  ci^^^cSci    9a*'Sf 


gi§  §§§!§  ii§§§  §sg§5  §sg§i  mn 

s-a  ssasa  tsaass  aaaas  sssas"  assss 


.--•-•  .| 


oi 


§§§§  §g§gi  isssg  iiiis , 

gfaSsV   S588SS    S585522    2J5SSS2  1 


g§§  §§s§§  §iig§  §gss§  §g§§§  §§§§1  urn 

S^S    SSSa*-    355S2S    SSRSa    aSSSfe    I58%8fe    SSSSfc 


Digitized  by 


Google 


58i] 


APPENDICES 


247 


C    _ 


X  L 

I— I  PQ 

p  a 
(I) 


I 


nS 


S3 

"a 


ill 

CQO 


I 


a. 

li 

— ^ 


III 
111 


^ 


^ 


•a  •        :  «-■-"»-" 


sesiss  s§§si  g§§gg  §ggg§  §gggi  §§§s§i  %%%%% 

Sasasg  §$§$8  s§§§s  ssgss  a|S|§  ggsgg  ||g-|| 


gfigi  BIBIS  gg^Sg  §§§§§  Siili 

S5¥as  iiiii  ssiSi  si§f p  pisss 


§§§  i3§§§  §gi§S  §§§5s  §§iE§ 

S$   SS8SS   S5Sg9   sViSfiS   £:SSSg 


§i§gi§  gisli  §i§gS  ig§s§  iiSil  §§iSs  §§§§s 

g9¥sS3Sf  SSVS!;   9'$S¥S    SSSS's'l   ISiS'S   SSS3S    s&Vss 


SS 


2 
a 

§1  ggiss  gii§§ 


§igi§§  g§gS3  §§§Si  gglgi  §»§§!  »§§«§  §§§§! 

I§§§§§  §g§g^'  tssiss  g§gg§  liiii  tiiit  iiiii 


gggisi  a&§§§  §g§3i  mm^  §g§is  isiii  g§s§§ 
p§§§§  i^iit  iiiii  miii  iiiii  iiiii  iiiit 


g§§li§  §ag§§  ilggS  Sg§§§  Sgi§§  sggSf  le§g§ 

liiiig  §g§§§  iiiii  itiii  iitm  titit  iiiii 


Digitized  by 


Google 


248 


APPENDICES 


[5& 


Q 

< 


GQ 


s 

1 

i 
S 


1 


•a 

s 


i2 

••• 

o 


SS§  SSSiS  §f§ 


ass 


ass*  -^-^R^* 


g§g§g§  §il§§  ss§§§  ssssg  gissg  gss§§  §§§§§ 

g^'9ssg  §SH§§'  2?'3S3  sgigg  §g§Sg  S§§SS  iSSii 


ggssgi  iiggg  sssii  gggsg  gigss  isiss  ssiii  ' 

g&9ssg  gsggg  sssits  §2g§g  §S§3S  S§S§§  S§i3§  i 


•a 

s 


I 

n 

I 

s 


§gs§§  aa§§S  Si3i§ 
ssssss  sg'gsg   SSS'c^' 


is§§s§  §ig§i  g§iig  gss^s  isigs  §g3§s  sgsss 

ic'ae'css;  i,wex^  ssssss  s$3ss  s'ssss  sisss'g'  s'ssess 


I 

li 


S§S§g  sgSS§ 


ig§SS2  S§§S§  ggSSs  §gSS§  5Sg§§  SgSSi  §|§§S 
§«5S8a  ss^a's  sssss  ssasss  saasa  ^j^Vsa  jssjsm' 


Digitized  by 


Google 


;83] 


APPENDICES 


249 


s 

I 
I 


11 


II 


o 


11 


S 

"S 

I 


5 

O 


I 


l§gi§§  §s§s§  §§§§§ 
ss'-s'as  Bsaaa  ss'ss's 


1§  SSSSS  S§ 

»-"  -■—■-*-  -■ 


;  i  i  §§§g 

:   8»as 


giSg  SsSHg  SiS§§  S§§3g 
ssss  s'stsss  aasisa'  ssa's's 


5i- 


s§i«i§g§ 


t;s 


ass*  *  "Sft 


isiSis  §§§§§  3s§§i  $iis§  b§§§§  §g§sg  g§§§s 

ssfssjss  ss'a&s  sfs'ssa  ssss's  rr'ssss  s'sss's  «s:ss& 


§§ 


S§ 


§  S 


3g 


;;§S;  ii: 


§is§i  SSSSS  g§§§§  s§§gg  sssis  g§8g§  %%n% 

g859S   SVS'^'S   atS'lSSS    SSS'sig   S'sa^'S   SSisSS   ««9¥t3 


I 


s 

I- 


Digitized  by 


Google 


250 


APPENDICES 


[5& 


.1        CrJ 


U 


H 


X  5 
< 


II 


ji 


a 


-a 


e 


Si 


gs 


S* 


5i 


8S 


il 


SS 


i§§  ISISg  §S§§i  1^33 


•o^QO     eiooc«t«ie     ^io«^ 


e4i|g     «e«»^o 


5Sg 


O^A       S^K 


SfeS^S 


K        S«DBC 


If: 
§13 


iiiii 


iiiii 


§!§§ 


:s3« 


P§§§ 


22225 


BSSaSS   S225-  asisM 


sSisi  i^ggi  iiiii 


§ 


?i  iSISi 


occoxr-   t 


§§§§§ 


g'ssgg 


gs§s§ 


i§iS8 
iiSSi 


^11 


Sf§ig 


§!§§§ 


r§i§§ 
SBi§i 


Digitized  by 


Google 


is] 


I 

3 


•3  a 
>  ij 


m 


I 


I 


IP 
^w_ 

pi 


5| 


IP 


11 
8" 


§1 


McS 


APPENDICES  251 

§S§  §^§§3  ISiii  §§S§S  §!§§!  g§§l§.§§sS$ 
sss  as'as'a  sssW  $s3&s  srfs'ss  g'ssgg  S§|ig§ 


8  "»■  *S8"8a" 


m.  iSSP.  Sgp§  §§«P.  PH3§  gpSi  i^SSS 

»     VcomVio     VbToo^oT    a»ag»e«<D     '^JJJS^jQ 


§§s  p§§a  g§i§i  nsm,  mm,  mm  i§g§§ 

eoMio     Vwi-NoTi-*     Vro  Wks     io<oiet«o     «Do»Vt^oo     fifiSJSSSS     S39$S^S 


§i§  iiigi  ggisi  i§§§g  §s§i§  §§i§i  §i§§§ 

■•■*«>    «««»ae    i.r.cooo<>    g-"-"o"-"   -'assj;    SiSgSS    98"S8"g 


i§S  S§lg§  §^§i§  g§i§i  §gs§s  ggggg  gg§§§ 

2S:5    SS«»a    5553223    StSSSIS    aSfe585»    SggfeSS    S§s|g 


§s§  §i§is  ss§§§  gisis  gsii§  §§i§i  mun 


i 


^ 

'C 


§§§§§  essii  §§§§§ 

mdti^  fi4444  9^9zU 


i§§  HSiig  SiSSg  i§§g§  gii§§  §g§SS  §§g| 

S5J5    94449    SSSSS    SSSj:S   SSSSfeS    S&g'SS    8S22 


Digitized  by 


Google 


252 


I  n 

Ph 


1 

•0 


I 


1 


I 


I 


I 


I 

o 


I 

8 


i9 


I 
8 


"3 
o 
H 


APPENDICES 


m  §§ 


[5« 


i§  mm  gpgs  g§s§i  §gs§§  §i§§s  gsssi 

*  »»ss3  »s3»»s  saaas  saass  aas'aa  888si8 


liig  $ii§i  siiii  ;ii§§  g§gi§  s§g§g  s^ig 

:?Sg    6;:S38    6$:KCS    SS8SS    §§§iS    SS§S|;    gg|3| 


2s 


§g 


I 


o 


^ 


§§gS§  §PM  Pg§§  §i§ig  §;§!§  iSifg 

gC33§  g§S§|  ggigg  ggggg  §gg§g-  gggij- 


§§g§S  §ggS$  iig§§  i§i§i  §§iiS  g§gi5 
gsessg  g§as|  gg|§a  sg§§|  |gggg  ggggs 


i5§i  9§i§i  SiigS  gggfSg  gSl^i  ISigs  5§sgs 
l-gg  sggss  §3353  iiiii  g§|||  gs§§§  5|g|| 

WA  W^A  §^P§  i§§§§  i§§§g  §§§§§  SggSS  ' 

:9i§  §siss  m%ii  iiiii  iiiii  iiiu  iun 


ii§  i§giS 
s  s»8"sa" 


~f  §  aim  m^ii 


§§  3§&$S 


Digitized  by 


Google 


587] 


APPENDICES 


253 


% 


§g 


IS 


§§Sg§  i3il§g  §§!§§  §§§§§ 
-s«ss  gsass  |g|2g  |g2§| 


g§§§§§  gssgs  §§§gg  §§§§§  iigss  §iii§  ig§§§ 
ss's«sg  s'iWi  ii%i%  iUii  iiiii  itiit  itiii 


g§§§gi  gs3§s  §§§§§  §g§§§  ssiis  iigis  g§§s§ 
§  s-'s'9§8  gisiii  sg§§g  iiiii  iiiii  iiim  iiiii 


"I 


isgssi  giSis  §i§ig  §§§s§  §sig§  §giss  g§i§s 
i§s§§$  iiiii  iiiii  iiiii  iiiii  iiiii  iiiii 


I 


ii 


l§ 


II 


I 


Slig  §i§J 

gssV)'  Si's?: 


§!§§§  §i§S 

SSS'sr:  S8SS 


i§  mu  slip. 


§gsg§  §§i§$  §g§$§ 

e'SS'Sl:  S8SSS  3S8SS 


i 

f 

I 


3§§  i§§i§  iggiis 

8  s-^as's  -8""aa 


iiiis§  §s§§g  iiisi  ggj§§  g§i2i  §i§is  §s§ss 

gsssjss  si'-'sss  sss's's  ss  :at9  tssssis  sCsss's  aseas 


Digitized  by 


Google 


254  APPENDICES  [588 

NOTES  RELATING  TO  STATISTICS  OF  DISBURSEMENTS 
The  population  itatistics  from  1S40  to  1900  are  based  upon  tbe  decennial  Fed- 
eral Cenitues;  tbe  amount  of  growtb  during  a  decade  is  assumed  to  be  nnifonn 
for  each  year.  Since  1900  the  estimates  of  the  Census  authorities,  as  given  in 
Bulletins  ao  and  50,  are  used.  These  estimates  are  regarded  bj  some  as  too  low, 
but  the  error  in  the  figures  gi?en  for  1905  is  probably  very  slight  The  Qty  Doc- 
uments and  Reports  show  a  tendency  in  every  intercensal  period  to  ezaggemte 
greatly  the  growth  which  had  taken  place.  Serious  calculations  in  1898  were 
based  on  a  population  of  400,000,  which  was  not  attained  until  1902. 

Total  Disbursements  include  interest  payments,  but  not  payments  for  redudng 
the  principal  of  the  debt. 

It  must  be  remembered  that  from  disbursements  for  Schools  and  Libraries,  as 
well  as  for  the  various  departments  of  the  city  government  proper,  all  payments 
for  interest  on  debt  and  for  liquidation  of  the  principal  are  excluded. 

Totals  under  each  head  sometimes  slightly  exceed  tbe  sum  of  items  recorded. 
Tbe  excess  consists  of  miscellaneous  payments  falling  under  that  general  head, 
although  occurring  too  infrequently  or  not  being  of  suflkient  importance  to  war- 
rant placing  them  in  a  separate  column. 

For  the  years  from  1837  to  1870  the  attempt,  where  made,  to  separate  **  ex- 
penses "  from  **  outlays  "  is  always  very  imperfect,  and  for  the  earlier  part  of  the 
following  period  in  many  items  the  result  is  only  approximately  accurate. 
1854:  Disbursements  for  Parks  contains  |6oo  for  Fourth  of  July  Celebration. 
1862 :  Expenses  of  General  Government  contain  #87,065  paid  to  C  &  P.  R.  R. 
Commissioners;  #14,822  for  Lighting;    I5»I57  for  Bridges,  and  15,283  for 
Perry  Statue. 
1865 :  Figures  given  for  Expenses  of  General  Government  are  approximately  ac- 
curate, items  belonging  elsewhere  being  eliminated.    The  same  is  true  for  1870. 
1867 :  Tocal  does  not  include  data  for  schools;  reports  are  nbt  available. 
1870:  QC  note  for  1865. 
1871-1875 :  Total  Highways  contain  an  average  of  #22,000  a  year  for  street 

sprinkling. 
1872 :  Figures  are  for  nine  months,  April  to  December.  #444^)57  of  Costs  of 
Court  represents  awards  and  costs  of  court  for  streets  opened,  widened  or 
extended. 
1873:  l733fOii  represents  award  and  costs  of  court  for  streets  opened,  widened, 
or  extended.  Money  raised  for  Health  Department  heretofore  is  credited  to 
General  Fund.  Sanitary  Fund  was  established  in  1874.  Total  cost  of  work  in 
charge  of  City  Civil  Engineer  completed  in  1873  was  #704,996,  in  addition  to 
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1878 :  1943,662  was  reported  as  expenditnre  lor  Streets  with  no  indication  of 
how  it  was  used. 

1879-1883:  Disbursements  for  Armory  were  for  outlays,  except  |668  in  1882. 

1879-1880:  Disbursements  for  House  of  Correction  and  Institutional  Industries 
are  not  distinguishable. 

1880-1886:  Night  Soil  expenditures  not  reported. 

1886 :  Data  for  Out-door  Relief  not  reported. 

1888 :  Civil  Engineer's  report  states  that  work  costing  11,100,945  was  done  by 
contract  in  1888;  Auditor's  report  does  not  show  it    No  data  for  Cemeteries. 

1889 :  Disbursements  for  Courts  include  113,620  for  outlays. 

1890:  Amount  reported  for  House  of  Correction  includes  also  disbursement  for 
Institutional  Industries. 

Z890 :  Expenditures  for  Schools  not  included  in  Total;  data  not  available. 

1891-1892:  Public  Printing  was  chiefly  for  official  advertising. 

1892:  Expense  of  Lighting  contains  #99t486  for  claims  of  contractor  prior  to 
1892. 

1899 :  Outlays  for  Paving  contain  114,283  for  repairs. 

1900:  Paving  contains  $12,424  for  repairs. 

1901 :  Expenses  of  Health  Department  contain  $24,067  for  outlays.  Paving  con- 
tains 121,138  for  repairs. 

1902-1905 :  City  Farm  School,  includes  outlays :  in  1902,  $4,620;  1903,  $12,217; 
1904.133.^65;  1905,  $22,782. 

1904-1905 :  For  Finance  Offices,  cost  of  collecting  taxes  not  being  given  in  re- 
ports, an  estimate  u  made,  based  on  reports  of  previous  years. 

1904:  Election  Expenses  contain  $7,039  outlays.  $20,571  of  *<  Miscellaneous  " 
General  Government  paid  to  Glenville  on  annexation.    $24,097  of  the  Light- 

.   ing  Expenses  represents  a  court  iudgment 

1905:  Election  Expenses  contain  $1,242  outlays.  "Miscellaneous"  General 
Government  includes  $44^27  for  Glenville  annexation.  Of  the  amount  fot 
Garbage  Collection  and  Disposal,  $158,642  is  for  outlays. 
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Accounts:  state  supervision  of,  15,  57- 
58;  department  of,  30;  purpose  of, 
K2;  defects  in,  52,  53;  improvement 
m  1893,  54;  examination  of,  56,  58 

Adams,  Professor  11.  C,  203,  216 

Advance  orders,  51 

Aldermen,  tndf  Board  of  Aldermen. 

Appropriations,  semi-annua],  48-49 

Armory:  erected,  138;  expenditure  for, 

245 
Assessed  valuation  of  property,  227 
Assessors:  incompetent, 69;  elected,  73; 

appointed,  73;  salary,  74 
Auditor:  office  created,  33;  duties,  34; 

appointed,  34;    duty  as  to    Annual 

Budget^  46, 47;  to  certify  as  to  funds, 

49;  reports,  115 
Axworthy  Defalcation,  37 

Banks:  taxation  of,  67;  deposit  of 
money  in,  108 

Bastable,  Professor,  112 

Baths :  manicipal  expenditure  for,  182, 
252;  debt,  259 

Baxter,  E.  C,  129 

Bemis,  Dr.  E.  W.,  185,  189,  196 

Blind,  expenditure  for,  169,  249 

Board  of  Aldermen,  21,  27,  33 

Board  of  City  Improvements,  22  ef  seq. 

Board  of  Control,  29,  125 

Board  of  Education:  powers  of,  24; 
appointed  by  Council,  38;  elected  by 
popular  vote,  38;  completely  sepa- 
rated from  Council,  40;  reorganized 
in  1892,  40;  under  School  Code  of 
1904,  41;  appoints  Library  Board,  43 

Board  of  Equalization,  19,  30,  69,  74- 
77, 126 

Board  of  Fire  Commissioners,  136,  137 

Board  of  Healths  abolished,  132,  141; 
established,  140;  expenditure  for,  140 
et  seq. 


Board  of  Tax  Commissioners,  47,  75 

Board  of  Trade,  27 

Boiler  Inspector,  no 

Bonds :  issued  to  pay  current  expenses, 
120;  method  of  selling,  215-216;  re- 
ceipts from,  231,  2^8:  redeemed,  253 

Bridges :  in  charge  01  Board  of  Improve- 
ments,  23;  tax  for,  83;  income  from» 
III,  236;  expenditure  for,  162 ei seq,, 
248;  debt,  258 

Budget:  J.  J.  O'Meara  on,  15;  lack  of, 
44;  development,  44  ^/ j^^,/  Mayor's 
Annual,  45-47 

Building  Inspector,  139 

Building  permits,  104,  234 

Bureau  of  Inspection  and  Supervision^ 
vide  Accounts. 

Bums  Law,  122 

Carnegie,  Andrew,  gift  to  Library  Board, 

106 
Carver,  Professor  T.  N.,  72 
Cash  on  hand,  229,  232 
Castle,  Mayor,  IC3 
Cemeteries,    196  198;    receipts,    231,^ 

238;    expenditure,   253;    debt,  25 6^ 

259 
Census,  U.  S.,  Bureau,  61,  114,  139 
Central  Viaduct,  163,  258 
Certified  estimates,  206-207 
Chamber  of  Commerce,  128,  147,  164,. 

199 
Charities  and  Correction:   departnnent 

of,   30;    incume,   236;    expenditure,. 

241,  248  249 
Charter  of  1836,  19-20 
Cigarette  license,  102,  233 
Cincinnati,  80,  124,  191 
Citizens*  Committee,  144,  150,  209 
City  Auditor,  vide  Auditor. 
City  Farm  Scht  ol,  169,  249,  258 
City  Hall:  income  frum.  log;  expends 
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Cleveland :  typical  city,  i  c ;  growth,  15 ; 
city  of  second  grade  of  first  class,  21 ; 
sabject  of  special  legislation,  21 ;  gov- 
ernment unconstitutional,  30 

Qeveland  Water  Company,  183 

Code,  Ohio  Municipal,  of  1902,  31-32 

Cole  Law,  81 

Collection  of  taxes:  in  village,  17; 
1836-1841,  20 

Comptroller,  vide  Auditor. 

Constitution:  forbids  poll  taxes,  63; 
^  no  license  "  clause,  100 

Cook,  H.  H.,  13 

Corporations,  taxation  of,  69-70 

Council:  under  charter  of  1836,  19; 
under  Federal  Plan,  28;  powers  un- 
der Code  of  1902, 31 ;  history  of,  32- 
33;  expenditure  for,  124-125,  243 

Councilmen,  salaries,  125 

County,  expenditure  of,  123 

Courts:  income  from,  no,  235;  ex- 
penditure for,  129,  244 

Credits,  taxation  of,  67-69 

Debt:  of  the  United  States,  11;  of 
Ohio,  12;  "funded,"  203;  special, 
205;  debt  limit,  207-210;  growth  of, 
21 1 ;  payment  of,  242,  253;  statistics 
of,  256-259 

Deficit,  previous  to  1873,  44 

Democratic  platform,  81 

Department  of  Conunerce  and  Labor, 
114 

Departmental  Examiner,  126 

Depositary  Commission,  30 

Depositary  Law,  37,  108 

Disbursements,  vide  Expenditure. 

"Discriminating''  tax,  18,  20 

Docks,  161-162,  199,  231,  237 

Dog  tax,  104,  233 

Dow  Law,  10 1 

Dredging:  cost  of,  160;  debt,  258 

Durand,  £.  Dana,  12 

Education:  expenditure  for,  241,  250; 

debt,  258.     Vide  also  Schools  and 

Libraries. 
Elections,  expenditure  for,  127,  243 
Elevated  Roadway,  vide  Central  Viaduct. 
Ellis.  Wade  H..  48.  CO.  81 


growth  of,  119;   retrenchment,  119; 
of  Cuyahoga  county,   123;  statistics 
of,  240-255 
Express  companies,  taxation  of,  71 

Fairlie,  J.  A.,  21 

Farley,  Mayor,  185 

Farm  Colony,  168 

Federal  Plan:   proposed,  27;  enicted, 

28;    efficiency    %ii^    30;    unconstitii- 

tional,  30 
Finance  offices,  expenditure  of,  126-7, 

243 
Fmes,  17,  106,  229,  234 
Fire  Department:   income  from,  iio^ 

23  c ;  expenditure  for,  1 34  et  seg^  245 ; 

debt,  257 
Fiscal  year :  of  city,  schools,  library,  43* 

116 
Freese,  Andrew,  171 

Garbage  Collection  and  Disposal,  149- 
151 ;  expenditure  for,  150, 246;  muni- 
cipal operation,  150;  debt,  257 

Gardeners'  license,  104,  234 

Gardner,  Mayor,  26,  201 

Gas  companies,  licenses  for,  99,  233 

General  Sinking  Fund,  223,  259 

German,  taught  in  schools,  172 

Gifts,  106,  230,  234 

Gordon  Park,  180 

Griswold,  S.  O.,  135 

Groceries,  licensed,  18 

Group  Flan,  128 

Harbor,  vide  River  and  Harbor. 
Health  Conservation   and  Sanitation: 
expenditure  for,  150,  240,  245;  debt, 

257 
Health  Department :  income  from,  1 10, 

236;  expenditure  for,  140  et  seq^  246. 

Vide  also  Board  of  Health. 
Herrick,  Mayor,  102 
Highways:  expenditure  for,   ici,  241, 

247;  income  from,  230,  236;   dd)t, 

257 
Hollander,  Dr.  J.  H.,  12,  13 
Home  Rule,  15,81 
Howe  bill,  82 
House    of   Correction:    opened,   166; 
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Inspection,  expenditnre  for,  245 
Institutional  industries,  vide  Workhouse. 
Interest:  received,  107-109,  230,  235; 

paid,  213,  242, 253 
Johnson,  Mayor,  31,  56,  82,  103,  202 

Kelley  law,  65 

Land  tax,  62 

Law  department :  in  Federal  Plan,  30; 
expenditure  for,  243 

Library:  tax  levy,  85,  232,  237;  sink- 
ing fund,  109, 259;  income  from,  1 1 1 ; 
expenditure  for,  177,  25 1;  volumes 
in,  251;  debt,  258 

Library  Board:  auditor  of,  35;  origin 
of,  42;  appointed  by  Board  of  Edu- 
cation, 43;  fiscal  year,  43 

Licenses:  kck  of  a  system  of,  102;  in 
Cincinnati,  105;  income  from,  229, 
233.  Vide  also  liquor  license,  cigar- 
ette license,  etc. 

Lighting,  vide  Street  lighting. 

Liquor  license,  income  from,  loi,  233 

Loans:  village  power  to  raise,  18;  re- 
ceipts from,  231,  238 

Longworth  Bond  Act,  212-213 

McOellan,  Mayor,  11 

McKisson,  Mayor,  79, 103,  130,  209 

Markets:  village  trustees  to  regulate, 
17;  municipal,  198;  receipts,  231, 
237;  expenditure,  252;  debt,  259 

Mayor:  salary, 30, 125;  part  in  making 
up  budget,  46,  47;  expenditure  for 
Mayor's  office,  243 

Merriam,  Professor  C.  E.,  124 

Methods  of  study,  14-15 

Money,  taxation  of,  67-^ 

Municipal  Finance,  Fe<kral  statistics  of, 
113-11? 

Municipal  industry:  private  ownership 
compared  with  public,  186;  expendi- 
ture for,  242,  252-3 

Municipal  Lighting,  158 

Municipal  ownership :  relation  to  muni- 
cipal finance,  14;  of  docks,  200, 201- 
202 

Nichols  law,  70 

Night  soil,  no,  148-149,  236,  246 

Noyes,  Governor,  208 

Ohio  Canal,  222 

Ohio  City,  38,  153,  I7i,  219,  220 
Ohio  League  of  Mumcipalities,  188 
Ohio  Municipal  accounting,  116 


Ohio  Tax  League,  82 
O'Meara,  J.  J.,  15,211 
Oti^  Mayor,  188,  217 
Out-door  relief,  165,  249 

Parks:  178-182;  Lake  View  Park,  178: 
Qeveland's  parks  inadequate,  179; 
Park  Act,  180;  present  value,  181; 
financial  methods,  181 ;  income  from, 
237;  expenditure,  242,  252;  debt,  259 

Paving:  special  assessments  for,  93, 95; 
cost  of,  154-156;  materials,  154-5; 
mileage,  156;  receipts,  236;  expendi- 
ture for,  247 

Payne,  Mayor,  23,  78, 120,  223 

Pensions:  police,  133;  firemen's,  138; 
sanitary,  142;  school  teachers',  176 

Permits,  vide  Licenses. 

Personal  property:  increase  of,  64-65; 
taxation  of,  68-69 

Police :  Department  of,  in  Federal  Plan, 
29;  expenditure  for,  131  etseq.^  245; 
income  from,  235;  debt,  257 

Police  Commissioners,  Metropolitan 
Board  of,  131 

Police  Court  established,  21 

Police  Prosecutor,  126 

Poll  taxes:  in  the  village,  18;  meaning 
of,  63;  receipts,  229 

Pond  law,  100 

Population,  203,  240,  243,  254 

Pounds:  income  from,  110;  expendi- 
ture for,  139 

Public  Buildings:  village  to  build,  17; 
income  from,  235;  expenditure  for, 
127,  244 

Public  Printing,  127,  243 

Public  Works,  Department  of,  29 

Railroads:  taxation  of,  69-70;  invest- 
ments in,  218  et  seq. 

Real  estate,  taxation  of,  66  et  seq. 

Receipts,  vide  Revenues. 

Recreation,  vide  Parks  and  Baths. 

Relief  buildings,  175 

Reports:  Auditor's  reports,  1836-1875, 
54»  59;  improvement  in  1893,  55;  "*- 
adequate,  55 

Revenues:  classification  of,  60;  from 
state,  106;  from  sale  of  property,  107; 
statistics  of,  229-239 

River  and  Harbor:  expenditure  for, 
159-162,  248;  debt,  258 

River  and  Sewer  Commission,  143 

Road  tax,  63 

Rose,  Mayor,  24,  209,  211 
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Rosewater,  96 
Row-Fogo,  J.,  14 

Sanitary  police,  142 

Scott  law,  loi 

Schools:  for  white  children  only,  20; 
administration,  37-42;  system  estab- 
lished, 38;  reorganization,  1892,  40; 
Code  of  1904, 35, 41 ;  fiscal  year,  43; 
tax  levy,  83,  229,  232;  revenue  from 
state,  106;  incidental  income,  iii, 
237;  expenditure,  170  et  seq,;  teach- 
ers' salaries,  171,  250;  high  schools, 
171-172;  industrial,  172;  manual 
training,  173;  cooking,  173;  kinder- 
garten, 173;  schools  for  the  deaf, 
173;  vacation  schools,  174;  night 
schools,  174;  buildings,  174-176, 
210;  assets,  211;  debt,  210-21 1,  256, 
258;  school  books,  201,  238,  253; 
sinking  fund,  259 

School  Council,  vide  Board  of  Educa- 
tion. 

School  Director:  powers  and  duties, 
41;  how  elected,  42;  salary,  42 

Sewers:  special  assessments  for,  90; 
expenditure  for,  142- 14J,  246;  sys- 
tem begun,  142;  sewer  districts,  143; 
mileage,  143;  intercepting  sewer,  144; 
tax  levies,  229,  232;  debt,  256,  257 

Sidewalks,  19,  156,  247 

Single  tax,  82 

Sinking  funds:  fund  of  1862,  217, 
259;  Viaduct,  222, 259;  General,  223, 
259;  assets,  256,  259;  Water  Works, 
223,  259;  City  Hall,  224,259;  school 
and  library,  224,  259;  present  condi- 
tion, 225;  earnings  of,  109,  235 

Sinking  Fund  Commission,  30,  215,  219 

Slaughter  license,  104,  234 

Smoke  inspector,  139 

Solicitor,  126 

Special  Assessments :  in  the  village,  19; 
not  reported,  60;  defined,  87-88; 
under  charter  of  1836,  88;  in  act  of 
1852,  89;  cause  of  in  Ohio,  89; 
1870-1880,  90;  difficulties  with,  91 ; 
under  Code  of  1902,  93;  exemptions. 


Street  cleaning,  145,  246 

Street  lighting :  meUiods,  156-157;  cost 
of,  158,  247;  by  electricity,  157; 
municipal  ownership  of,  158 

Street  signs,  247 

Superintendent  of  Instruction:  ap- 
pointed by  School  Director,  41 ;  ap- 
pointed by  Board  of  Education,  42 

Superior  Viaduct,  162 

Taxation:  taxing  power  in  the  village, 
17;  tax  rate  in  1836,  20;  tax  levies, 
47,  79,  80,  80-81;  statistics  of  tax 
levies,  228;  general  property  tax  in 
Ohio,  62  et  seq,;  taxing  power  of 
municipal  corporations,  62;  state  tax 
commission,  67,  81 ;  tax  inquisitors, 
72,  73;  tax  limit,  77-80;  school 
levy,  83;  tax  reform,  80-83;  "tax 
school,"  82 

Teachers  empbyed,  242^  251 

Telegraph  and  Telephone  Companies, 
taxation  of,  71 

Theater  license,  233 

Transfers,  51-52 

Treasurer:  duties,  36-37;  qualifications, 
36;  method  of  paying,  36 

Trust  funds,  ill,  238 

Tuberculosis  hospital,  166 

Uniform  accounting,  vide  Accounts. 

Vehicle  license,  103,  233 
Venders'  license,  103,  233 
Viaducts,  vide  Bridges. 
Viaduct  Sinking  Fund,  222,  259 
Village  of  Cleveland:  incorporated,  17; 

government  of,  17;   lacked  financial 

powers,  19 

Wade  Park,  179 

Water  works:  construction,  183;  ad- 
ministration, 184;  rates  and  earn- 
ings, 186;  principle  of  fixing  rates, 
i&\  interest  on  bonds  paid  by  city, 
189;  sinking  fund,  190,  223;  debt, 
191,  256, 2^9;  depreciation  and  sink- 
ing fund  charges  criticised,  191, 193, 
195;  meters,  193;  cost  of  construc- 
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